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PREFACE. 


It  is  singular  that  hitherto  no  complete  work 
should  have  existed  on  the  Law  of  Attomies, 
Solicitors  and  Agents,  Upon  nearly  every  other 
department  (^  Jarisprudence,  the  profession  is 
abundantly  supplied  with  distinct  and  compre- 
hensive treatises ;  but  upon  the  enactments  and 
decisions  which  affect  the  profession  itself  there 
is  almost  a  total  deficiency.  Thus,  nearly  eight 
thousand  persons^  with  a  proportionate  number 
of  pupils,  have  no  means^  except  by  great  re* 
search  and  expense^  of  acquiring  an  accurate 
knowledge  of  their  peculiar  rights,  interests  and 
responsibilities. 

The  complicated  transactions  in  which  those 
who  compose  this  large  and  powerful  portion  of 
the  commanity  are  necessarily  involved,  peculi- 
arly d«maiid  that  the  law,  as  it  affects  them, 
should  be  collected  in  a  cMapendious  form,  and 
arrangfed  in  convenient  order. 
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It  is  true  that  in  the  practical  works  of  Mr. 
Impey,  and  Mr.  Tidd,  a  considerable  share  of 
attention  is  devoted  to  particular  parts  of  the 
Law  of  Attomies  ;  and  a  distinguished  Author 
on  the  important  subject  of  Costs,  followed  by 
Mr.  Beames,  has  left  nothing  to  add  in  that 
department ;  yet  the  peculiar  scope  of  all  these 
works  precluded  their  Authors  from  investigating 
many  of  the  doctrines  and  regulations  which 
relate  to  the  members  of  the  profession  *.  The 
Reports  of  Cases  which  involve  the  interests 
of  the  practitioner  are  scattered  amongst  the  de- 
cisions of  many  different  Courts,  and  few  Attor- 
nies  consider  it  necessary  to  incur  the  expense 
of  procuring  all  these  voluminous  productions ; 
but  their  magnitude  and  importance  may  be 
estimated  when  it  is  known  that  the  number  of 
these  reported  decisions  are  nearly  Jive  hundred^ 
exclusive  of  a  variety  of  dicta,  which  appear 
incidentally  in  the  books,  and  are  quoted  with- 
out the  names  of  Cases. 

If  the  publications  which  relate  to  the  prac- 
titioners in  the  Courts  of  Law,  are  thus  imper* 
feet,  those  which  treat  of  the  Rules  and  Deci- 
sions of  Courts  of  Equity  are,  as  to  the  interests 
of  the  profession,  still  more  strikingly  insuffi* 

*  Sir  WilUam  BLackstone  devotes  but  little  more  than  a  page  to 
the  subject,  aud  his  learned  Anaotator  gives  it  onljr  a  few  lines. 
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cient.  The  most  generally  approved  writers 
upon  Chancery  Practice  do  not  consider  the 
Solicitors  to  be  officers  of  the  court,  and  treat  of 
their  rights  only  in  an  incidental  manner*. 

The  works  on  the  Equity  Practice  of  the  Court 
of  Exchequer  are  remarkable  for  the  same  pecu- 
liar deficiencies.  The  Law  of  Solicitors,  as  settled 
by  the  Lord  Chancellor  in  his  court,  and  by 
the  Barons  in  theirs,  is  discoverable  only  in 
general  and  miscellaneous  reports,  and  these 
are  still  less  accessible  to  the  bulk  of  ordinary 
practitioneTs  than  are  the  common  law  decisions. 

The  doctrines  which  relate  to  the  duties  and 
rights  of  Agents,  and  the  rules  and  principles 
which  apply  to  them,  peculiarly  require  the  atten- 
tion of  a  large  part  of  the  profession.  The  prac- 
tical works  are  almost  silent  on  this  part  of  the  Law, 
and  there  is  no  treatise  devoted  to  its  consideration. 
The  notice  which  it  has  hitherto  received  is  brief 
and  casual,  and  there  remain  some  important 
points,  particularly  on  the  subject  of  Lien,  which 
have  not  yet  been  clearly  decided  by  the  courts. 

♦  The  new  edition  of  Turner  and  VendJM  Chancery 
Pnctice,  which  has  appeared  since  the  greater  part  of  this 
woxk  waa  printed,  contains  much  important  information  of  a 
practical  nature,  and  several  recent  decisions  affecting  the 
interests  of  Solicitors. 
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The  aim  of  the  present  work  has  been  principally 
that  of  utility ;  but  it  cannot  fail  to  interest  the 
members  of  a  liberal  and  learned  profession^  and 
particularly  the  younger  part  of  it,  to  ascertaim 
whatever  relates  to  its  origin,  constitution,  muta- 
tions and  progress.  Therefore  the  deyotioQ  of  a 
prelimi&floy  chapter  and  of  occasional  notes  to 
diese  topics,  it  is  presumed,  will  receive  general 
approbation. 

There  are,  also,  many  points  connected  with 
the  interests  aiid  respectability  of  the  profession, 
yfhkik  ought  never,  when  ocoasion  offers,  to  be 
passed  unnoticed.  Some  disquisitions  on  these 
suljgects  will  be  found  in  the  following  pages. 
It  may  also  have  ha|^)eBed  that,  in  ike  loag 
lapse  of  years,  rales  have  been  adopted  which 
are  inconsistent  with  the  general  principles  of 
other  decisions,  or  not  beneficial  to  the  suitors 
or  the  professioa.  When  the  whole  matter  has 
been  systematically  arranged,  improvements  may 
be  then  mot^e  readOy  devised  a»d  carried  into 
etfect.  To  show  the  precise  state  of  tiie  law  in 
an  abridged  but  eoHeeted  form  is  always  'Ae 
best  method  to  establish  its  soundness  or  correct 
its  errors.  We  thus  obtain  a  clearer  view  than 
we  before  posaessed,  and  a  more  distmfit  per- 
ception both  of  excellence  and  defect. 
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The  object  of  Ae  work  has  bMn  to  collect  all 
tbe  principles  and  rales  applicable  to  practi^ 
tumefB,  which  ate  declared  in  fhe  statutes  and 
in  the  decisions  of  the  supreme  courts,  or  esta* 
blished  in  CMQmon  practice  and  laid  down  in 
woifai  of  authority,  and  it  has  been  attempted  so 
to  classify  the  materiids  that  they  maj  be  refienred 
to  readily. 

Of  the  execution  of  the  work  (thus  designed) 
it  does  not  become  the  author  to  speak  farther 
than  in  the  way  of  explanation. 

Objections  majr  he  made  to  the  mode  in  whit& 
dke  cases  have  been  quoted.  Some  of  Aem  have 
been  stated  fully  and  some  briefly,  and  it  is  pos- 
sible that  in  some  instances  bodi  the  fullness  and 
the  brevity  may  be  alike  condenmed.  That  which 
an  enquirer  does  not  treed,  he  may  imagine  no 
one  else  can  rcfquire ;  and  where  the  conttaty  is 
the  case,  he  will  think  no  detail  too  extensive 
or  minute,  and  may  censtire  even  the  most 
insignificmit  omission. 

lliere  wwe  two  ways  of  treating  the  subject, 
and  aifcas^^g  the  materials :  Ae  oae^  a  saese 
analysis  or  digest  i.  ^  other,  a  ocAlection  not 
only  of  the  doctrines  and  principles,  but  an 
entile  report  of  every  statute  and  case. 
Both  dttie  modes  appeared  liable  to  olD^ectiM* 
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The  former  would  be  at  all  times  unsatisfactory, 
but  peculiarly  so  on  account  of  the  novelty  of 
the  present  collection,  and  its  design  to  save  the 
labour  and  expense  of  consulting  the  reports  and 
statutes  at  large,  whilst  the  latter  is  always  to  be 
avoided ;  because  the  very  purpose  of  a  treatise 
is  not  merely  to  coUectj  but  to  condeme  the  autho- 
rities. Between  these  difficulties  a  middle  course 
has  been  attempted. 

In  the  statement  of  the  Cases,  whether  in  the 
text  or  notes,  it  was  considered  necessary  to  give 
not  knerely  the  substance  but  an  explanation  of 
.  the  doctrines  connected  with  each  department 
of  the  subject.  It  appeared  unsatisfactoiy  to 
state  the  mere  abstract  rule  without  ^example  or 
illustration ;  therefore  the  leading  cases  which 
have  been  decided  on  each  principle  have  been 
fully  quoted,  and  the  instances  of  qualification 
and  exception  have  been  also  stated.  In  the 
abridgments  which  have  been  made,  of  the  reports, 
the  course  generally  pursued  has  been  to  state  the 
facts  and  Aejttdgment  of  the  court,  and  to  omit 
the  arguments  of  counsel,  except  where  the  judg- 
ment has  referred  to  the  arguments,  and  recog- 
nized without  repeating  them. 

The  substance  of  the  Statutes  might  have  been 
condensed  into  a  narrow  compass ;  but  as  much 
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depends  upon  the  language  in  which  they  are 
couched,  and  many  questions  have  even  recently 
arisen,  and  others  may  still  arise,  upon  their 
construction,  it  was  thought  necessary  to  set 
them  forth  in  the  fullest  manner ;  yet  to  dispose 
them  not  in  the  order  of  their  enactment,  but 
according  to  the  appropriate  departments  of  the 
clauses  they  contained. . 

It  was  considered  desirable,  also,  to  insert  the 
fullest  reports  that  could  be  obtained  of  same 
remarkable  cases^  for  the  purpose  of  showing  the 
grounds  on  which  the  court  founded  its  decisions. 
But.  this  has  occurred  only  on  points  of  modem 
decision,  or  of  great  importance,  and  where  it 
appeared  the  profession  would  require  the  fullest 
information.  The  cases  of  this  class  are  those, 
principally,  which  relate  to  the  claim  of  Attomies 
to  act  on  behalf  of  their  clients  before  Justices  of 
the  Peace — their  liability  to  the  Bankrupt  Laws — 
some  peculiar  cases  of  Summary  JuristUctian — 
and  the  rights  of  Agents-  -  the  nature  of  which 
subjects,  it  was  presumed,  would  justify  the  atten- 
tion which  has  been  devoted  to  them. 

Some  of  the  old  cases  which  have  been  quoted 
or  referred  to  may  not  be  practically  useful ;  but 
they  have  been  briefly  inserted  to  show  what  the 
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law  was,  and  such  authorities  frequently  eluci* 
date  the  principles  which  have  guided  modern 
decisions. 

It  was  at  first  intended  to  have  placed  the  Dis- 
auisiTiONS  on  undecided  points,  and  on  other 
subjects  of  professional  interest,  though  not  of 
legal  importance,  in  a  separate  chapter ;  but,  on 
reconsideration,  they  have  been  classed  in  the 
different  parts  of  the  work  to  which  they  relate. 
Though  thus  disposed  they  will  not  lead  to  any 
mistake,  because  th^  are  clearly  distinguished 
firom  the  doctrines  which  are  established.  The 
latter  are  always  accompanied  with  references 
to  the  authorities  on  which  they  are  founded, 
and  those  which  rcnoBtain  undecided  are  always 
stated  in  a  qualified  form. 

It  wiU  thus  be  seen,  under  each  head^  what 
has  not,  as  wdl  as  what  has  been  decided'. — 
This  was  one  of  the  objects  of  the  woA^  and  itis 
trusted  will  lead  ullknately  tQ  a  usefiil  lesok. 

Having  thus  observed  upon  the  necessity  of 
the  work,  its  plan,  and  execution,  it  cannot  be 
deetoed  inaj^opriate  to  adveit  to  the  chanKter 
ffthaip^rl  tf  the  prBfkMonJbr  which  tkework  is 
dcsignetL 
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In  the  course  of  the  following  pages  it  will 
appear,  that  Attomies  are  of  the  earliest  antiquity 
as  oflBcers  of  the  court*;  that  they  enjoy 
peculiar  rights  and  pririleges  by  virtue  of  such 
character ;  and  that  in  the  honourable  discharge 
of  their  important  duties  tiiey  can  claim  the 
peculiar  protection  of  &^r  respective  courts  f* 

Lord  Msn^fkld  observed,  that  "  that  part  of 
the  profession  which  is  carried  on  by  Attomies, 
is  liberal  and  respectable,  as  well  as  useful  to  the 

*  See  ohi^p*  i,  MtU  8;  and  «luiii.  7»  seeL  lo. 

\  Of  the  merit  of  Attornies  at  law,  we  have  ao  ancient 
testimony  in  West's  Stmbolooorapht,  printed  in  1590 : 
<*  Attomies  at  the  commen  law,  men  verie  hoaast  and 
learned,  yta^  and  abp  verie  neeenarit  for  the  pvai^tiee  ni  the 
common  lawes  of  this  realme«  and  finishing  of  other  civill 
businesses;  insomuch  that  by  no  means   their  laboor  and 
seryices  may  want.    And  yet  soch  is  ^e  un^ankAihess  of 
thjia  «gQ»  that  even  their  owne  clyeslB  (of  whem  tb^  hsTa 
best  deserued)  when  they  have  aer^ed  their  turns,  so  that 
they  see  no  present  occasion  to  use  them  any  longer,  for  the 
fiuilt  of  some  few  win  unefh  afford  the  best  of  them  •ne  good 
werd  for  many  ^ood  deeds.    Vwyf  niAiicti  i»  wome,  they  wiU 
geaecally  slander  and  oendemne  them  all  as  covetous  persons 
and  disturbers  of  the  common  peace  and  quietnesse  of  all  jnen 
by  unnecessarie  suites.    Where,  in  verie  trueth,  the  most  part 
of  the  said  attomies  being  verie  peaceable,  do  oftent}ines  dis- 
swsde  their  clyenta  from  the  eam^  so  naeb  as^ey^an^  by 
mens  wlierepf  tb^  ^Rady  efiend  thibir  aibid%  inantpmh 
they  will  for  that  onely  cause  suspect  them  of  affection  to- 
wardesthe  adverse  parties  and  threaten  earnestly  that  if  they 
will  not  intermedle  (herewith  others  sbalL'^-Sec.  35Q. 
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public,   when  they    conduct    themselves    with 
honour  and  integrity  *  :" 

And  several  other  Judges  have  borne  testimony 
to  the  rank  and  general  respectability  of  Attor- 
nies.  Lord  Eldon,  in  a  case f  where  the  conduct 
of  a  clergyman  and  a  solicitor  became  subject  to 
animadversion  said,  "  I  am  sorry  to  state  this  of 
persons  one  of  whom  bore  the  sacred  character  of 
a  clergyman,  and  the  other ^  one  of  not  inferior 
importance — an  officer  of  this  court" 

The  misconduct  of  some  members  of  the  pro- 
fession has,  indeed,  created  so  great  a  prejudice 
against  the  general  body,  that  on  a  trial  at  the 
Kingston  assizes  in  1813,  a  counsel  acting  upon 
this  popular  odium,  ventured  to  make  some 
strong  remarks,  in  his  address  to  the  jury,  on  the 
evidence  of  a  witness,  merely  because  he  was  an 
Attorney  but  Chief  Baron  Macdon alp  rebuked 
the  prejudice,  and  observed,  '^  that  there  were  not 
only  good,  but  to  his  own  knowledge,  some  of 
the  best  and  most  honourable  men  in  that  branch 
of  the  profession." 

Indeed,  amongst  a  body  of  men  so  numerous 
as  are  the  Attomies  and  Solicitors  of  England, 

^  Piii  V.  Yalden,  4  Bur.  I061. 
t  Hatch  v.  Hatch. 
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it  is  not  possible  to  preclude  the  admission 
of  every  unworthy  candidate.  There  will  be 
pettifoggers  in  the  law,  as  well  as  quacks 
in  medicine,  and  even  those  dignified  and 
cautious  societies,  the  Inns  of  Court  and  Col- 
lege of  Physicians,  cannot  always  preserve 
their  rolls  from  disgrace.  Neither  skill  nor 
integrity  can  be  insured  by  any  human  regula- 
tions ;  and  Solicitors,  as  a  class,  ought  not  to  be 
taunted  for  the  misconduct  of  their  unworthy 
brethren,  more  than  other  orders  of  the  com- 
munity. If  the  offenders  appear  to  be  more 
numerous  in  this  than  in  the  higher  branch  of 
the  profession,  let  it  be  recollected,  that  the 
respectable  are  numerically  greater  in  the  same 
proportion. 

It  is  obvious,  that,  how  much  soever  may 
have  been  effected  by  legislative  provisions, 
the  complete  reform  of  abuse,  and  the  ac- 
complishment of  all  further  improvement,  must 
originate  with  the  profession  itself.  It  should 
be  remembered,  that  Attomies  are  charged  not 
merely  with  derelictions  of  7iiorat  dutjf^  but  with 
a  want  of  kfiowiedge  and  erudition. 

On  one  occasion  it  was  observed  by  the  late 
Lord  £Ueuborough,  that  it  was  to  be  lamented  as 
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a  consequence  of  the  statute  for  rendering  the 
proceedings  at  law  into  English*,  that  the 
literature  of  the  inferior  part  of  the  profession 
had  receded  since  that  time  f* 

To  remove  the  degrading  reflection,  it  is 
necessary  that  the  profession  should  possess 
establishments  that  will  insure  the  means  of 
scientific  improvement,  and  encourage  its  mem- 
bers in  the  cultivation  of  letters. 

It  is  indeed  most  remarkable,  that  the  Attomies 
of  the  metropolis,  two  thousand  four  hundred 
of  whom  in  regular  practice  (besides  many 
uncertificated)  are  destitute  of  all  facilities  to 
cultivate  the  higher  branches  of  their  profession ; 
and  therefore  it  is  not  surprising  that  the  majority 
should  remain,  at  least,  ''  unaltered  and  unim- 

*  4  Geo.  3,  c.  a6« 

t  1  M.  &  S.  7  [o.  But  with  submission  to  so  high  an 
authority,  it  is  rather  questionable,  whether  the  knowledge 
of  Bufficieot  Latin  to  mckntaiid  the  language  of  the  old  law 
proceedings  be  a  very  decisive  test  of  literature.  The  plead- 
ings were  formerly  transcribed  by  the  officer  of  the  court, 
and  not  by  the  attorney ;  and  in  cases  out  of  the  ordinary 
routine  they  might  be,  and  probably  were  prepared  <as  they 
are  now)  by  Serjeants  and  counsel,  or  by  special  pleaders, 
and  therefore  but  a  scanty  portion  of  legal  learning  would 
enable  an  attorney  to  pass  without  much  censure  through 
the  customary  practiee  of  the  professioii. 
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prowiy "  if  diey  do  not  actuaUy  re^xde  from  the 
learning  of  their  predecessors. 

There  is  neither  opportunity  nor  incitement 
ajSbrded  to  the  students  or  the  junior  practi- 
tioners of  the  laW|  to  extend  their  knowledge 
and  cultivate  their  talents  by  those  means  which 
are  afforded  in  other  professions  *. 

The  occasion  of  the  censure  of  the  late  distin* 
guished  Chief  of  the  King  s  Bench,  if  well 
founded,  is  not  likely  to  be  removed  whilst  the 
members  of  this  hranch  of  the  profession  possess 
none  *'  of  the  appliances  and  means  "  which  are 
now  enjoyed  as  well  by  mechanics  and  artisans, 
as  by  the  intended  members  of  the  faculty  and 
church.  We  possess  neither  college  nor  hall, 
library  nor  society,  yet  the  necessity  of  every 

*  According  to  the  high  authority  of  the  present  learned 
Attomey-Generft],  even  the  bench  and  the  bar  would  be  bene« 
filed  by  opportunitiet  of  coltivating  general  lituttture.  He 
should  be  anxioui,  he  said,  not  to  overload  the  judges  with 
business  so  as  to  make  them,  as  they  actually  were  in  too 
many  instances,  slaves  to  the  technical  part  of  the  profession. 
He  would  give  the  judges  the  opfOftuoity  of  cultivating 
goneiBl  litarature— be  would  allow  them  leisure  to  return  to 
the  pleasant  punuits  of  early  years,  which,  he  lamented  to 
9Bjf  too  many  at  the  bar  vtw^  ebl^^ed  to  s«spewir-<a  suspen- 
sion that  in  his  mind  waaa-^prsatdmwba^  on  the  pnrfessiiMi* 
*-J3cMiM  in  FgrUmaij  May  |6,  i8s5« 
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possible  assistance  in  legal  studies  is .  surely 
equal  to  that  of  any  other  science,  and  none  can 
be  more  important  than  the  Law. 

It  is  no  easy  task  for  its  professors  fully  to 
comprehend  and  accurately  to  apply  it.  If,  as 
a  system  J  it  be  vast  and  complicated,  its  practical 
administration  is  not  less  extensive  and  intricate  ; 
and  it  is  not  too  much  to  say  that  a  skilful 
practitioner  will  find  ample  exercise  for  the  best 
faculties  of  his  mind ;  for  the  most  extensive 
knowledge,  the  greatest  learning,  the  acutest 
perception,  and  the  soundest  judgments 

Surrounded  by  all  these  difficulties  and  re- 
quirements, the  student  is  left  to  acquire  without 
order  or  system  the  rules  of  his  profession,  and 
if  ultimately  he  become  master  of  them,  he  will 
be  indebted  more  to  his  own  industry  than  to 
any  facilities  afforded  in  his  course,  or  to  the 
removal  of  any  obstructions  that  have  impeded 
his  progress  •. 

■ 

*Iii  the  intvodfictory  chapter  to  the  Commentaries,  Sir 
WiLLiAV  Blackstonb  observes,  that  those  gentlemen  who 
resort  to  the  Inns  of  Conrt  with  a  view  to  pursue  the  profes- 
sion, encounter  the  greatest  discouragements.  They  have 
'*  no  public  direction  in  what  course  to  pursue  their  inquiries ; 
no  private  assistance  to  remove  the  distresses  and  difficulties 
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'  The  advanced  state  of  every  species  of  know- 
ledge, the  genera]  improvements  of  the  age,  the 
progress  which  even  the  humbler  classes  have 
made  in  the  science  of  their  respective  callings, 
and  the  general  diffusion  of  intelligence  amongrt 
all  ranks  of  society ;— these  circumstances,  as  well 
as  their  own  interest  and  honour,  seem  impe- 
rionsly  to  call  upon  all  the  members  of  the 
learned  Professions  to  exert  themselves  to  main- 
tain that  station  in  the  community  which  has 
been  hitherto  assigned  them,  and  to  be  re- 
moved from  which  would  be  both  degradation 
and  disgrace. 

With  these  views,  it  becomes  a  subject  of 
congratulation,  that  the  attornies,  solicitors,  and 
proctors  of  London  have  at  length  commenced 
an  institution  intended  to  comprise  an  extensive 

which  will  always  embarrasB  a  beginner.  In  this  situation  the 
atmlent  is  expected  to  sequester  himself  from  the  world,  and 
by  a.  tedious  lonely  process  to  extract  the  theory  of  law  from 
a  mass  of  undigested  learning,  or  else  hy  an  assiduous  attend- 
asoe  on  the  courts  to  pick  up  theory  and  practice  together/^ 
^  Sir  Henry  Sprimaii,  io  the  piftee  to  bis  Glossary  has  given 
a  very  lively  pictore  of  his  own  distreis :  EmuU  me  maitr 
lAmi&nunj  juris  naUri  capessendi  gratia;  offw  eum  vet- 
HMum  tolmiasBem,  repfrissemque  linguam  peregrinam,  dia- 
ledum  barharam,  metkodimi  inamdnmimf  moUm  non  ingmtem 
Moimn  scd  perpthtit  Aumeris  fmstinendam^  excidit  mihi  (f'ateor) 
anmus,  SfC^ 
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LIBliAET,     L£CTUR£    ROOM,     and    HALL,    which 

promises  fully  to  supply  the  desideratum.  Suct 
an  establishment  must  be  considered  not  merely 
as  a  professional  convenience,  but  a,' public  ben^t. 
Those  who  are  connected  with  the  intended 
members  of  this  branch  of  the  Law,  mu&t  view 
it  with  particular  satisfaction  as  a  mean  by 
which  they  will  become  bett^  acquainted  witb 
all  that  it  is  their  honour  and  interest  t6 
acquire. 

Those  who  have  been  engs^ed  in  an  exteoMY^ 
range  of  legal  investigation,  and  especialljT  in 
the  composition  of  a  legal  work,  can  bear  tes- 
timony to  the  necessity  of  a  Law  Librarjf ;  for 
though  an  author  may  command  a  large  coUec* 
tion  of  books,  yet  it  can  scarcely  happen  that 
a  private  library  will  be  sufficiently  complete  for 
all  his  objects,  and  he  must  therefore  suffer  many 
inconveniences  in  the  progress  of  bis  laboans, 
which  a  public  library  of  easy  access  would 
immediately  remove.  And  there  are  many  oc- 
casions on  which  the  solicitor  would  devote  h» 
attention  to  legal  researches  for  the  benefit 
equally  of  himself  and  his  clients,  if  the  oppor- 
tunities afforded  by  such  institutions  were  pre* 
aented  to  him. 

Although  there  is  at  present  no  work  extant 


upom  the  sidviect  compfised  in'  thi»  treatise!, 
the  Author  *  has  deriTdd  very  material  assistance 
firom  the  coUeotioils  of  ca^es  which  are  cited  bjr 
die  aifttfaon  alrMdy  referred  t6.  The  Digtsh 
have  also  been  particularly  useful,  and  he  trusts 
that  thus  he  has  been  enabled  to  consult  and 
indudd  in  the  tmstiM  every  ease  that  affects  the 
Pi^imiioD,  from  dift  earliest  period  to  the  ptt- 
a&A  time. 

He  cfiimot  conclude  his  Ikbours  without  ex* 
pressing  his  deep  acknowledgments  to  many  of 
hi»  Professional  Brethren  for  the  aMiMt(nce  Sntt 
encouragekient  he  has  receired  at  ibeir  hands. 
Without  their    approbation   he  must  have  feH 
increased  anxiety  for  the  success  of  his  labours^ 
and  have  additionally  doubted  their  utility.     He 
is  indebted  fot  the  first  suggestion  of  the  woi^k 
to  Mr.  Andetion,  a  gentleman  who  for  many 
years  has  exerted  himsdf  to  promote*  the  interests 
of  die  Profession ;  and  to  the  MetropoUian  Lour 
Society  he  owes  the  materials  which  have  enabled 
him  to  state  sev^ml  manuscript  ca^s  that  oc- 

*  It  is  proper  to  observe,  that  since  the  commetice- 
ment  of  the  woric  he  has  derived  some  assistaDce  from 
a  small  book  os  the  Law  of  Attorsiest  pablkM  ahool  sixty 
years  ago,  and  sow  out  of  print,  which  coataipa  the.  a^ ts  of; 
parfttmeftt  to  that  time,  the  law  as  collected  in  Bacon's 
AWdfWWI^  aad.a  variety  of  old  eauss^^ 
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curred  in  the  progress  of  the  useful  labours  of 
that  Association.  The  other  manuscript  cases  he 
has  himself  collected  from  different  sources,  and 
trusts  that  they  will  be  found  accurately  re- 
ported. 

It  would  have  been  presumptuous  in  any  one 
to  offer  the  Profession  information  or  instruction 
who  was  not  prepared  for  the  task  by  consi- 
derable study  and  experience ;  yet  now  that  his 
labours  are  about  to  be  submitted  to  his  Profes- 
iBional  Brethren^  the  Author  feels  that  even  nearly 
twenty  years  of  active  practice  and  laborious 
exertion,  and  the  earnest  devotion,  during  the 
progress  of  the  work,  of  the  uninterrupted  hours 
of  many  a  night,  cannot  diminish  the  anxieQr 
which  he  experiences  for  the  success  of  his 
undertaking.  Perhaps,  however,  the  Treatise  de- 
manded no  other  qualifications  than  diligence 
of  research  and  fidelity  of  stat<ement,  joined  to 
some  moderate  share-  of  skill  in  the  arrangement 
of  the  materials ;  and  these  humble  requirements, 
he  trusts,  he  lia^  been  able  in  some  degree  to 
supply. 

It  may  be  anticipated,  that  in  a  first  edition 
upon  a  branch  of  Law  not  hitherto  digested, 
errors  may  be  found  and  omissions  detected. 
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Still  he  ventures  to  hope  that  he  has  not 
laboured  altogether  in  vain,  and  that  at  some 
future  period  he  may  be  enabled  to  present  a 
work  more  worthy  than  the  present  of  the  ap* 
proval  of  the  Profession. 


Great  James  Street, 
9  Jm^,  1815. 
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CHAP.  I. 

OF  THE  NATURE^  PBOGRE8S,  AND  LIMITATIONS 
OF  THE  PROFESSION  OF  AN  ATTORNEY  AND 
SOLICITOR. 


Sect. 
I.  Cfftke  Nature  of  the  Profesnom, 
a.  Of  ike  Progress  of  ike  Prqfestion, — Ccmmon  Lao* 
Ancient  Statutes, — Aitomies, 

3.  Solicitors* 

4.  Ancient  Rules  of  Court, 

5.  Modem  Statutes, 

6.  Of  the  Limitations  to  the  Office  of  an  Attorney. 


SECT.    1. 
Of  the  Nature  of  the  Profession, 

AN  ATTORNEY,  in  the  most  general  signi- 
-  fication,  is  a  person  appointed  to  act  in 
the  place  of  another.  He  may  possess  a  general 
authority  or  a  special  one.  Attornies  of  this 
kind  are  considered  private  attornies,  and  every 
person  is  eligible  to  act  in  that  capacity.  Monks, 
infants,  femes  covert,  persons  attainted,  out- 
lawed, excommunicated,  villeins,  aliens,  &c.  can 
execute  the  office  (a) ;  for  it  being  only  a  naked 

(fl)  Co.  Lit.  5s.  a. 
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authority,  its  execution  can  be  attended  with  no 
prejudice  to  the  persons  under  incapacity  or  dis- 
ability, Qr  to  any  other  person  who  by  law  may 
claim  any  interest  of  such  disabled  persons'  after 
their  death  (b). 

An  Attorney  at  Law  is  a  public  officer,  whose 
warrant  is  po7iit  loco  sua  takm  attomatum  suum. 
He  is  defined  by  Sir  William  Blackston£  to 
be  ''  a  person  put  in  the  place,  stead,  or  turn  of 
another,  to  manag€(c)his  law  concerns  (rf)."  The 
business  of  an  attorney  is  not,  however,  confined 
to  "  law"  concerns ;  a  large  part  of  it  is  but 
remotely  connected  with  matters  of  law,  and  fre- 
quently has  no  connexion  with  the  law,  though 

(If)  In  another  place  (is8.  a.)  U>rd  Coke  cites  a  passage 
from  the  Mirroir,  which  exckdes  both  infants  and  femes  covert 
from  being  attornies.  But  this  is  quite  reconcileable  with  the 
doctrine  here ;  for  there  public  attornies  for  prosecdting  suits 
at  law  are  meant,  whose  office  cannot  be  properly  executed 
without  considerable  knowledge  and  discretion ;  but  here  Lord 
€oke  in  the  first  part  of  the  sentence  confines  himself  to  pri- 
uUe  attornies  to  deliver  seisin^  which  is  an  act  so  merely 
ministerial^  that-  it  may  be  done  by  the  most  ignoraftt. 
[Note  33fl0 

(c)  The  term  **  manage,"  is  not,  in  all  cases  of  profeasional 
employment,  sufficiently  precise  or  comprehensive :  the  ma- 
nagement does  not  always '  devolve  upon  the  attorney.  Hie 
cUent  or  hb  counsel  sometimeB  direcu,  and  the  business  of 
the  attorney  is  merdy  t*  eatecute.    In  the  generality  of  in-  { 

stances,  he  both  manages  and  trantacts  the  business,    l^e 
learned  commentator  had  probably  never  frequented  an  at-  j 

tome/s  office,  and  was*  not  precisely  aware  of  the  various  and 
complicated  practice  which  prevails  in  it 
\(0  3  Blac.  Com.  95! 
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the  basiness  is  conducted  by  a  person  appointed 
in  the  character  of  an  attorney ;  who  is  remune« 
rated  in  that  capacity,  and  amenable  for  any 
breach  of  his  duty  (e). 

Sir  J.  CoMYNS  describes  a  private  attorney  to 
be  '^  he  who  is  appointed  to  do  any  thing  in  the 
place  of  another,"  and  an  attorney  in  court,  he 
states  to  be  •*  an  attorney  ad  prosequendum  or 
defendendum  (/)."  But  in  confining  the  office 
of  an  atforney  at  law  to  the  business  of  prose- 
cuting and  defending  in  court,  a  part  only  iar 
indicated  of  his  employment  and  duty. 

Bacon,  also,  says,  that  '^  an  attorney  at  law 
is  appointed  to  prosecute  and  defend  for  his 
client  (g");''  a  definition  which,  like  the  last,  has 
relation  only  to  acts  done  in  court,  and  does 
not  comprise  a  large  part  of  the  usual  business 
of  ah  attorney. 

Again,  it  is  said  by  another  authority,  that  an 
attorney  is  ^^  one  that  is  appointed  hj  another  man 
to  do  any  diing  in  his  absence  (Ji)  f  but  it  is  mani- 

(e)  Where  the  employment  of  an  attorney  is  so  connected 
whb  his  proilbssional  chodracter  as  to  afford  a  presumption 
that  hia  employment  was  in  oonseqoence  of  that  character^ 
the  court  wiH  interfere  summarily:  as  where  he  is  em- 
ployed to  get  in  effects  of  an  administrator.  In  the  matter  of 
iHe  &ect^ors  o/Aitkitiy  4  B.  &  A.  47. 

(/>  1  Digest,  618. 

(^  Abr.  Vol.  1.  title"  Attorney,"  p.  i»3. 

(A)  lacob's  Diet.  toI.  1.  article  **  Attorney.''  Attomies  are 
also  described  (Jb.)  as  "  persons  who  take  upon  them  the 
business  of  other  men,  by  whom  they  are  retained ;"  hot  this 
comprehends  more  than  can  strictly  belong  to  the  province 
of  the  profession. 
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fesdy  incorrect  .to  describe  the  attorney  as  ap- 
pointed to  act  only  in  the  '^  absence"  of  his  client 
or  principal ;  he  very  frequently  acts  in  his  pre- 
sence. 

It  is  to  be  observed,  also,  that  these  defini- 
tions are  defective,  in  omitting  to  state  that  an 
attorney  is  an  officer,  or  member,  of  a  court  of 
record  (i).  But  though  each  of  these  definitions 
are  thus  individually  liable  to  objection,  they  col- 
lectively supply  the  materials  for  the  best  per- 
haps that  can  be  given.  The  following  is,  at 
least,  free  from  the  imperfections  which  most  of 
them  separately  contain. 

An  Attorney  at  law  is  an  officer  or  member 
of  a  court  of  record^  and  appointed  in  the  place 
of  another  J  to  transact  or  manage  either  his  lam 
concerns^  and  the  business  incidental  thereto^  or 
other  affairs  which  require  the  professional  skilly 
knowledge,  or  learmngy  usually  possessed  by  a 
member  of  the  courts  of  law. 

A  Solicitor  is  described  as^  a  person  em- 
ployed to  follow  and  take  care  of  suits  depending 
in  courts  of  equity  (J).  Although  this  expla- 
nation is  not  altogether  complete,  it  is  correct  sa 
far  as  it  extends.  The  members  of  the  profes- 
sion to  whom  this  work  relates,  have  recently 
adopted  the  term  "  solicitor"  in  preference  to 
that  of  "  attorney ;"  but  this  denomination,  when 
applied  to  the  practitioners  in  courts  of  law,  is 

(t)  In  Bacon*8  Abr.  they  are  cmuidered  as  officers  belonging 
to  the  QOurtB  of  justice. 
(J)  d  Jacob. 
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dearly  incorrect.  The  acts  of  Parliamenty  (with 
the  single  exception  of  3  James  1 ,  c.  7.)  the  rules 
of  court,  (except  some  of  them  during  the  re- 
public,) and  the  general  usage,  ancient  and  mo- 
dem, have  established  the  proper  term  to  be 
that  of  "  attorney." 

Solicitor  is,  however,  the  legal  denomination 
of  practitioners  in  the  courts  of  equity.  It  is 
so  recognized  in  several  statutes,  and  by  the 
authority  of  the  courts  themselves. 

In  addition  to  which,  the  designation  may  also 
be  appropriated  to  those  who  are  employed  in 
soliciting  the  passing  of  acts  of  Parliament ;  and 
it  may  be  further  extended  to  the  professional  ad- 
visers of  public  companies,  and  generally  to  those 
whose  business  does  not  belong  to  a  court  of  law. 


SECT.  2. 


Of    the   Progress   of    He   Vrofession.-- Common  JLao.— - 
Ancient  Statutes. — Altomxes. 

AccoaBiNG  to  the  old  Gothic  constitution  {k\ 
every  suitor  was  obliged  to  appear  in  person ; 
and  by  the  common  law,  the  plaintiff  or  de- 
fendant, demandant  or  tenant,  could  not  appear 
by  attorney  without  the  King's  special  warrant, 
by  writ  or  letters  patent,  but  ought  to  follow  his 
suit  in  his  own  proper  person  (/). 

(fc)  Stiernhook  de  Jur.  Goth,  I.  i.e.  6. 
(/)  Co.  Lit  188.  a.   What  manner  of  men  attornies  ought 
to  be,  or  rather  what  they  ought  not  to  be,  heare,  says  Coke, 
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But  after  the  party  had  made  his  personal 
appearance,  the  court  of  Chancery^  the  King^s 
Bench^  Common  Pleas  or  other  court  which  held 
plea  by  wrUy  might  admit  him  by  attorney  (m). 
And  a  court  which  held  plea  without  writy  might 
also  admit  an  attorney,  if  the  King  had  granted 
«  writ  de  attomato  faciendo  (n).  But  if  there 
was  not  any  such  writ,  then  an  attorney  could 
fiot  be  appointed. 

The  King  by  his  prerogative  might  grant  to 
ihe  demandant  or  plaintiff,  tenant  or  defendant,  in 
every  suit,  the  power  to  mcike  an  attorney,  and 
order  the  court  to  admit  him  by  attorney,  which 
die  court  wtis  bound  to  do  (p).  The  King  might 
also  grant  leave  to  make  a  general  attorney  in 
all  pleas  matis  vel  m&vendU,  and  in  all  courts  (/) ). 
And  he  might  name  the  attorney,  or  allow  the 
party  to  make  quern  aut  quos  voluerit  (g). 

And  such  grant  might  be  made  either  under 
the  great  or  privy  seal  (r). 

Such  was  the  state  of  the  law  regarding  the 
appointment  of  attomies  in  ancient  times ;  but, 
since  then,  attomies  have  been  allowed  by 
several  enactments. 

tebat  antiquity  hath  said :  attomeyes  potent  estre  touts  ceux^ 
tmg  queus  ley  voUe  iuffcr.  Fane  ne  poieni  estre  attomeyes,  ne 
ewfon»y  nticffzy  ne  tnd  que  est  en  garde  w  aiUermentfmt  de 
fo^y  ne  nvl  criminous^  ne  nul  essoigne,  ne  niU  que  iCeet  a  lefi^ 
le  rqy,  ne  nul  que  ne  poet  este  counter,  &c. — Mirr.  ca.  fl. 

sec.  SI. 

(«)  8  Co.  68-  h.       («)  lb.      (p)  F.  N.  B.  25.  C.  Reg.  136, 
(p)  F.  N.  B.  a5.  E.         (?)  lb.         (r)  F.  N.  B.  n6.  B. 
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1235.  The  first  statute  by  which  flie  suifors 
ivere  authorized  to  appoint  attornies  was 
passed  in  the  year  1 QS5  (js).  It  was  tJien  pro* 
vided,  that  every  freeman  ^ho  ow^d  suit  to  the 
oooiityy  tithing,  hundred,  smd  wapentake,  or  to 
the  court  of  his  lord,  might  freely  make  his  at-- 
tomey  to  do  those  suits  for  him. 

1275.  By  the  3  Edw.  1.  stat  1  Westm.  e.  29* 
if  any  serjeaat  counter,  or  any  other,  do  any 
manner  of  deceit  in  the  King's  court,  or  donseht 
uoflo  it,  in  deceit  of  the  court,  or  to  beguile  the 
court  or  ^  p^urty,  and  thereof  be  attainted,  he 
shall  be  impnsoned  for  a  year  and  a  day,  and 
from  th^aceforth  shall  not  be  heard  to  plead  in 
that  court  for  any  man  (Q. 

By  cap.  33.  no  sheriff  shall  suffer  any 
barretors  or  maintainers  of  quarrels  in  their 
shires ;  neither  stewards  of  great  lords,  nor  other, 
(unless  he  be  attositbt  for  his  lord,)  to  make 
suit,  nor  to  gi^e  judgment  in  the  counties,  ndr  to 
pionoonce  judgment,  if  he  be  not  specially  re* 
quired  and'  prayed  of  all  the  suitors  and  attor- 
MS&  qf  the  suitors  which  be  at  the  court. 

By'  cap.  40.  in  writs  of  («)  assize,  attaint,  and 
juris  utruTHi  the  tenant  after  appearance  shafl 
not  be  essoined,  but  may  make  his  attorney. 

(0  90- Hen.  3.  »t.  Mfeftoh,  c.  10. 

{f)  Tkis  stMate  extends  to  attoroks,  clerks  hi  cburt,  and' 
others.    2  Inst.  334. 

'  («)  But  tliis  did  not  extend  to  an  assize  of  novel  dissemrL 
2  Inst.  S49. 

B   4 


8  OF    THE   PROGRESS   OF  [ch.  1. 

1278.  By  the  6  Edw.  i.  si  Gloucester,  c.  8. 
an  attorney  might  be  appointed  for  the  defendant, 
where  an  appeal  did  not  lie  (t;). 

1285.  And  the  13  Edw.  1.  st  1.  Westmin- 
ster 2.  c.  10.  (after  providing  a  remedy 
against  frauds  in  the  deUvery  of  writs  for  suits 
depending  before  justices  in  ejrre)  granted, 
that  such  as  had  land  in  divers  shires  where 
the  justices  made  their  circuit,  and  that  had 
land  in  shires  where  the  justices  had  no  circuit, 
that  feared  to  be  impleaded  and  were  impleaded 
of  other  lands  in  shires  where  they  had  no  cir- 
cuit, as  before  the  justices  at  Westminster  or  in 
the  King's  Bench,  or  before  justices  assigned  to 
take  assizes,  or  in  any  county  before  sheriffs  or 
in  court  baron,  might  make  a  general  attorney 
to  sue  for  them  in  all  pleas  in  the  circuits  of 
justices  moved  or  to  be  moved  for  (hem  or 
against  them  during  the  circuit,  which  attorney 
or  attomies  should  have  full  power  in  all  pleas 
moved  during  the  circuit,  until  the  plea  should 
be  determined,  or  that  his  master  should  remove 
him,  yet  should  they  not  be  excused  thereby,  but 
ihey  should  be  put  in  juries  and  assizes  before 
the  same  justices  (i^). 

(v)  ''  Touching  woands  and  maim*,  a  man  shall  have  his 
writ  as  before  hath  been  used ;  and  it  is  agreed,  that  the 
defendants  in  such  pleas  may  make  their  attomies,  where 
appeal  lieth  not/'    See  d  Inst.  313. 

(x)  This  statute  extended  to  a  corporation  sole  or  aggre- 
gate, as  well  as  to  private  persons.    9  Inst.  378. 
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J318-19.  In  the  .12  £dw.  2«  st  i.  c.  i. 
it  was  ordained)  that  tenants  in  assize  of  nwel 
disseisin  might  from  theiicefordii  make  attomies. 
They  might  also  plead  by  bailiff,  as  before. 

1322.  By  statute  of  Carlisle,  15  Edw.  2. 
st  1 .  parties  to  fines  were  to  iqppear  personally. 
The  lord  chancellor,  judges^  and  barons^  might 
admit  attomies  in  their  respective  courts,  but  such 
power  was  denied  to  their  clerks  and  servants. 

1383.  The  statute  7  Richard  2..  c  14,  au- 
thorized persons  who  were  out  of  the  realm  by 
the  King*s  licence,  to  make  general  attomies  to 
appear  and  answer  for  them,  and  which  attor- 
nies  might  appoint  attomies  under  them,  in 
prsemunire  as  well  as  other  writs  and  plaints. 

Sq  far  it^ppears  these  enactments  were  confined 
to  the  mere  appointment  oi  attomies.  No  regula- 
tions had  been  made,  either  to  define  the  qualifi- 
cations of  an  attorney,  or  to  point  out  who  should 
be  at  liberty  to  undertake  the  office.  Still  less 
was  any  provision  made  for  the  adjustment  of 
disputes  between  the  attorney  and  client :  they 
were  left  either  to  private  arrangement  or 
to  appeal  to  such  remedies  as  the  common  law 
afforded  in  the  ordinary  relation  of  principal  and 
agent. 

1403.  So  early  however  as  the  4  Henry  4. 
c.  18.  we  find  it  recited,  that  sundry  damages 
and  mischiefs  had  ensued  before  that  time  to 
divers  persons  of  the  realm,  by  a  great  number  of 


40  OE  THE    PnOOA£6«    OF  [ch,  I. 

3(ttoroi6s»  ^^  ignorai&t  and  not  learned  in  ithe 
iaw/'  us  they  were  wmt  to  be  before  tket  time  (y). 
To  remedy  these  evils  it  was  ordained  and 
established,  that  all  4he  attpmies  should  be 
eixamined  by  the  justices,  aad  by  their  dis- 
cretion their  name  put  in  the  roll ;  aad  they 
that  vere  good  and  virtuous,  and  of  good  fame, 
dhould  be  receiTed  wid  sworn  well  and  truly  to 
senre  in  Aeir  offioea,  and  espeoiaDy  that  they 
made  no  suit  in  a  foreign  coiuntf ;  and  the  other 
attoomies  skoul^  eput  out  by  the  discretion  of 
die  said  justices,  and  that  their  masters  for  whom 
they  were  attom^es  should  be  wafned  to  take 
«[die»  in  their  places,  so  that  in  the  mean  time 
no  doBage  nor  pre^dice  should  come  to  their 
said  masters.  And  if  any  of  the  ^aid  attomies 
died  or  ceased,  the  justices  for  the  time  being, 
by  their  discretion,  should  make  another  in  his 
plaee,  which  was  a  virtuous  man  and  learned, 
and  sworn  in  the  same  manner  as  afore  was  said. 
And  if  «i^  such  attorney  should  be  thereafter 
notoriously  found  in  any  default  of  record,  or 
otherwise,  be  should  forswear  the  court,   and 

( j()  The  oomplaiftt  k  not  very  clearly  stated ;  bul  tbe  mean* 
ing  of  course  is,  that  they  were  then  ignorant  of  the  la^t  and 
not,  as  formerly,  leafoed  in  it.  It  appears  that  tiiey  had  very 
rapidly  increased  in  the  course  of  a  century  and  a  half  \  and, 
as  they  adTanced  in  number,  they  in  an  extraordinary  manner 
d^elined  in  kuowledige.  It  generally  happens  tiiat  compett* 
jtWu  produces  excellence. 
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nev^  after  be  received  to  make  any  suit  in  knj 
court  of  the  King.  And  tiitit  that  oriinanee 
should  be  holden  in  the  Exchequer,  after  the 
discretion  of  the  treasurer  and  of  the  btrons 

there. 

Having,  by  the  last  act,  provided  for  Ae  re^ 
spectaKlity  of  the  profession ;  and  it  being  per- 
ceived that  ita  members  weve  sufficiently  numcrouSy 
the  legisktoie  then  commenced  upon  the  office 
of  selection  and  escluswn. 

In  the  same  year  with  the  last  enactment,  and 
in  the  next  chapter  (x),  it  was  aocordkigly  or* 
dained,  that  no  steward,  bailiff,  or  SHnster  of 
lordfl  of  franchises,  who  had  the  return  of  writs, 
should  be  attorney  in  any  plea  within  the  fran- 
chise or  bailiwick  whereof  he  was  or  should  be 
officer  or  minister  in  any  time  then  to  come. 

1 406.  By  the  7&  of  the  same  king,  c.  1 3. 
it  was  ordained,  that  impotent  persons  outlawed 
should  be  examined  by  the  justices  and  the  chief 
baron,  who  in  their  discretion  should  record 
the  attorney* 

1413.  In  the  next  reign  the  exclusion  of  par- 
ticular persons  from  being  attomies  in  the  King's 
epjurts  was  extended  to  undersheriffs,  sheriffs 
clerks,  receivers,  and  sheriffs  bailiffs  during  the 
time  they  were  in  office  (a). 

(z)  4  Hen.  4.  c.  19. 

ifl)  I  Hen.  5.  c.  4.  The  ss  G.  s.  c.  46. 8.  14.  re-enacts 
tbe  exdii^n  of  underfherifTt  and  their  deputies,  afi^  extenfls 
it  to  -clerks  of  the  peace  and  their  deputies,  and  imppses  ^ 
penalty  of  50/. 
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1423.  A  particular  act  was  passed  this  year, 
to  enable  the  Duke  of  Bedford  to  appoint  his 
attomies  (b). 

1455*  I^  appears  by  the  preamble  of  the  next 
statute,  that  the  attornies  had  adoj^ted  '^  a  practice 
of  stirring  up  suits  for  their  private  profit. "  The 
evil  seems  chiefly  to  have  prevailed  in  Norfolk 
and  Suffolk.  How  those  counties  were  so  pecu* 
liarly  afflicted,  and  how  others  escaped  the  evil, 
does  not  appear.  However,  in  the  33d  of  the 
reign  of  Henry  6th,  and  by  cap.  7.  the  number  of 
attomies  was  limited  in  Norfolk  to  six,  in  Suffolk 
to  six,  and  in  Norwich  to  two,  and  they  were  to 
be  elected  and  admitted  by  the  two  chief  justices. 
The  act  authorized  justices  of  the  peace  to  inquire 
into  offences  against  this  act,  and  assigned  the 
forfeiture  (c). 

i486.  3d  Henry  7.  c.  1.  In  an  appeal  of 
murder,  when  battle  did  not  lie,  the  appellant 
might  make  an  attorney  and  appear  in  the  same 
till  the  end  of  the  suit  and  execution. 

1541.  The  32d  Henry  8.  c.  30.  relates  to 
mispleadings,  jeofails,  default  or  negligence  of 
the  parties,  their  counsellors  or  attomies;  and 
provides  for  the  filing  of  warrants  of  attorney,  and 
inflicts  a  penalty  of  1 0  /.  for  every  default. 

(6)  2  Hen.  6.  c.  3. 

(c)  When  the  restraints  imposed  by  this  enactment  were 
repealed  does  not  appear.  The  act  is,  however,  clearly  ob« 
solete.  <*  It  might  be  curious,"  says  Mr.  Chrutianf  *^  to  in- 
quire how  it  was  originally  evaded.*' 
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1576.  By  the  18  Eliz.  c.  5.  s-  i.  it  was 
enacted,  that  every  informer  upon  any  penal 
statute  should  exhibit  his  suit  in  proper  person 
and  pursue  the  same  only  by  himself  or  by  his 
attorney  in  court,  and  that  he  should  not  use 
any  deputy  or  deputies. 

1587.  The  29th  Eliz.  c.  5.  after  reciting  that 
divers  of  her  majesty's  loving  subjects  dwelt  in 
remote  parts,  and  were  maliciously  troubled  upon 
informations  and  suits  upon  penal  statutes,  and 
were  drawn  up  to  put  in  bail,  enacts,  that' such 
persons  who  are  bailable  by  law  may  appear  by 
attorney,  and  not  be  urged  to  personal  appear- 
ance. 

1589.  The  31st  Eliz.  c.  10.  enacts  (after 
quoting  the  previous  statute),  that  the  act  should 
extend  and  be  interpreted  and  understood  to 
extend  only  to  the  natural  subjects  bom  or  to  be 
bom  within  the  dominions  of  her  majesty  and 
her  successors,  and  to  persons  made  free  denizens 
and  to  no  Others.  ' 


SECT.  3. 

Of  the  Progreu  of  the  Pro/ettum-coiUmued.— 

•  Solicitor$. 

In  the  previous  section  the  statutes  have  been 
cited  to  show  the  progress  of  the  law  as  it  re- 
Jated  to  the  profession  of  an  attorney. 

The  first  mention  of  soUcitors  to  be  found  in 
the  statutes  is  the  3d  James  i.e.  7.    They  are 
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asaociated  with  attomiesi  but  no  reference  is  made 
to  the  courts  of  equity.  The  clerks  m  the 
equity  courts  appear  until  rteent  times  to  have 
conducted  the  business  of  the  suitors,  and  to  have 
acted  ki  the  ibodern  sense  both  as  solicitors  and 
clerks  in  court.  It  is  singular  that  in  the  practi*^ 
cal  works  on  the  courts  of  equity  no  notice  is 
taken  of  solicitors  as  forming  a  part  of  the  officers 
of  the  court.  The  enumeration  extends  from 
the  lord  chancellor  to  the  usher,  and  masters  eix*^ 
traordinnry  are  particularly  described  ;  but  the 
sworn  clerks  and  Waiting  clerks  appear  to  have 
engrossed  the  department  now  fiUed  by  the  soli*" 
citors,  as  well  as  their  own. 

1606.  The  3d  James  1.  c.  7.  was  an  act 
^^  to  reform  the  multitudes  and  misdemeanors  of 
attornies  and  solicitors  at  law  (d)i  and  to  avoid  un- 
necessary suits  and  charges  in  laVi'.'*  It  contains 
heavy  charges  against  this  branch  of  the  legal 
profession,  for  excessive  fees  and  extraordinary 
delay.  It  enacts  a  remedy :  And  ^'  to  avoid 
the  infinite  number  of  solicitors  and  attornies/' 
it  defines  who  only  shall  be  admitted :  namely, 
those  brought  up  in  the  courts,  or  otherwise  well 
practised,  and  of  skilAil  and  honest  disposition. 
It  concludes    with    restraining    attornies  from 

((t)  It  does  not  appear  what  was  the  precise  distinctioo,  at 
tfais^  eio-ly  pei^kl,  between  an  attorney  and  solicitor.  In  the 
2  Geo.  2.  c.  Q3.  they  are  particularly  mentioned,  and  the' 
practitioners  in  the  coortt  of  low  aiid  eqnity  m  elearly 
contradistioguishsd. 
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allowing  other   persons   to   praotise    in   their 
namea 

From  this  period  (1606)1  uotU  the  2d  Geo.  ^ 
there  was  no  legislAtive  measture  in  any  way  re* 
lating  to  attomies  or  solicitoro ;  but  during  that 
Ibng  interval  several  rulea  or  orders  w^e  made 
by  the  supreme  courts,  to  which  we  now  proceed 
to  advert;  and  we  include  also  some  earlier  rules 
in  the  reign  of  queen  Elizabeth.  We  shaU,  for  the 
present,  notice  the  substance  only  of  those  regu- 
lations, which  show  the  successive  efforts  to  im- 
prove the  professi(Haal  code,  though  many  of 
them  have  become  (disolete,  and  shall  reserve 
to  the  future  chapters  the  provisions  which  are 
still  in  farca 
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Of  ike  PrtgrmrftJU  ProfeMim^continnttd. — 
AncietU  Rules  o^  Court. 

A  NCI  ENTLT  all  attomies  were  obliged  to  attend 
personally  in  court  at  stated  periods.  The 
reason  of  these  provisions  appears  to  have  been 
to  ensure  the  practical  experience  of  attomies. 
A  nonattendance  for  successive  terms  was  fol- 
lowed by  expukion  from=  the  roll. 

1573.  (e)  By  a  rule  of  Michaelmas  term, 

(4).  The>  more  ancmt  roles  of  9oart  were  in  the  35,  Hea.  6. 

(1457)  and  35  Hen.  7«  (1510.)  The  feimer  related  to  the  filing 

e#  warrants  of  attorney,  aod  the  latter  reetrained  proceeding* 

Vy  attomies  in  the  name  of  the  officers  of  the  court. 

By 
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1 5  Eliz.  the  court  of  Common  Pleas  ordered,  that 
every  attorney  of  that  court  should  attend  in  court 
by  the  second  return  of  every  term,  Michael- 
mas term  excepted,  and  in  that  term  by  the  third 
return  at  farthest,  on  pain  to  forfeit  to  the  box 
3^-4^.  for  every  such  offence,  unless  he  should 
have  reasonable  excuse  well  proved.  It  was 
also  ordered,  that  such  attornies  as  had  been 
absent  and  not  given  tiieir  due  attendance,  or 
that  had  not  been  towards  any  cause  or  matter 
for  two  years^  should  be  put  out  of  the  roll. 

1582^  And  by  a  rule  in  the  Common  Pleas  of 
Trinity  term,  24  Eliz.  it  was  ordered,  that  if  any 
attorney  of  that  court  should  absent  himself  tv)o 
terms  together  from  the  court,  except  by  reason  of 
sickness,  or  other  like  urgent  cause,  to  be  allowed 
of  by  the  court,  he  should  be  forejudged  in  court, 
and  no  longer  an  attorney  thereof. 

1615.  In  Easter  term,  12  Jac.  1.  the  rule  of 
Michaelmas  1 5  Eliz.  was  reinforced,  with  an  ex- 
tension of  the  penalty  to  40^.  for  the  first  offence, 

By  the  6  &  7  Eliz.  (1564-5,)  attornies  were  Dot  to  make 
any  alteration  or  amendment  in  any  roll  or  writing  going  out 
of  any  public  office.  It  was  ordered  also,  that  they  should 
satisfy  themselves  with  the  suits  in  that  court  (C.  P.)  and  not 
bring  suits  in  any  other,  on  pain  of  being  expelled  and  fined. 
And  regulations  were  also  made  for  the  payment  of  entries 
before  the  end  of  the  succeeding  term. 

In  1567,  Easter  term,  9  Eliz.  a  rule  was  made  by  the  Com- 
mon Pleas,  to  reform  all  falsities,  contempts,  misprisions,  and 
other  enormities  of  the  officers,  clerks,  attornies  and  other ' 
members  of  that  court. 
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and  for  the  second  to  be  expelled  the  courf 
unless  a  just  and  reasonable  excuse  should  be 
offered  to  the  satisfaction  of  the  court. 

1617.  In  14  Jac.  I,  the  number  of  attomies 
of  each  court  was  ordered  to  be  received,  and 
to  be  drawn  to  a  competent  number  in  each 
court,  and  the  superfluous  number  removed ; 
wherein  respect  was  to  be  had  that  the  most 
unfit  and  unskilful  persons  should  be  removed. 

1633.  In  the  8  Car.  1,  it  was  ordered  in  the 
Common  Pleas,  that  no  one  should  be  admitted 
an  attorney  unless  he  had  served  sijp  years  to  a 
clerk  or  attorney  of  the  court ;  or,  for  his  edu- 
cation and  study  in  the  law,  should  be  approved 
of  by  the  justices  of  the  court,  and  admitted  of 
one  of  the  inns  of  court  or  chancery. 

1 645.  By  a  rule  of  the  King's  Bench  in  Hilary 
term,  21  Car.  1,  they  were  ordered  to  be  put  off 
the  roll  in  case  of  their  not  attending  in  three 
weeks  of  Easter. 

1 654.  In  the  time  of  the  Commanwealthj  when 
the  King's  Bench  was  called  the  "  Upper  Bench," 
it  was  ordered,  in  Michaelmas  term,  that  all 
officers  and  attomies  of  that  court  should  appear 
in  person  upon  or  before  the  fourteenth  day  of 
Michaelmas  term,  and  upon  or  before  the  seventh 
day  of  every  other  term,  upon  pain  of  loj.  for 
the  first  default,  20^*  for  the  second,  and  putting 
out  of  the  roll  upon  the  third  default  (/). 

(/)  By  rules  of  E.  1656  and  166a,  attomies  were  upon 
notice  to  attend  the  court  on  motions,  and  ia  case  of  neglect 
to  pay  10  s, 
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It  was  aiso  required  in  both  courts,  that  all 
officers  and  attornies  should  be  admitted  of  soQfite 
inn  of  court  or  chancery,  and  be  in  commons  one 
week  in  every  term,  and  take  chambers  there ;  or  in 
case  that  could  not  be  coUTeniently  done,  to  take 
chambers  or  dwellings  in  some  convenient  places, 
fmd  leave  notice  with  the  butler,  under  pain  ^ 
^€fing  put  out  of  the  roll  of  attornies. 

And  that,  for  the  future,  common  sofKcitors 
should  not  be  admitted  to  practise,  unless  they 
Were  admitted  attornies  of  cither  bench ;  pro- 
"^ided  that  it  eixtendied  not  to  the  tnsanaging  of 
evidence  at  a  trial,  nor  to  pfivate  solicitors  'or 
'servants  of  cdrporatiotis,  or  other  persons,  in  ifce 
'causes  of  theit  masters. 

And  that  ncine  should  be  admitted  an  attorney 
tttflesl^  he  ^hud  practised  five  yeafs  as  a  common 
*soMtotiti*thirft  court,  or  had  served  ^VeyeitfS  as 
it  ckrfc'to^some  judge,  Serjeant  at  law,  pribCftising 
counsel,  attorney,  clerk  or  officer  of  one  of  the 
courts -at  Westminster,  Unless  his  master  died  or 
gave  over  his  practice,  and  ^should  be  dso  upon 
exdttrinatidn  found  of  good  ttbility  and  honesfy 
^t  such  i^tttployment ;  attd'th^t  sufficient  proof, 
'to  bfe  pUt  itito  Writing,  l^oiild  be  made  of  such 
serviciB  to  ftie  proflionota!ry  upon  a  desire  of  ad- 
mittance. 

Another  dlirection  was,  that  a  jurjr  of  able 
and  credible  bffit^ers,  clerks  %itod  attornies,  should 
"Otice  in  Aree  yefiars  be  itopannelled  and  sworn 
to  itiquire  iuto  and  rtfottn  stbuses.  Hhey  were 
ordered  to  present  to  the  court,  for  punishment 


or  YeflKMral,  all  admitted  xttoines  or  oleics  twJio 
mere  natoitennly  uafit  .{g). 

It  was  ako  provided,  that  the  conrtshould.oiioe 
every  jrear,  in  Mickaehnas  tern,  noauaate  twdive 
or  move  able  and  credihle  pcactisen  to  x^cmtiiiiie 
for  the  ensuing  year,  for  ^the  iit^awing  puvposes : 

To  examine  such  persons  as  should  desire  to 
be  admitted  ^wttomies,  and'  af^int  oonp^nient 
times  and  pkoes  £or  >die  exanttnation. 

The  pers^Kis  desiring  to  ^be  aiAiiiitted  «heald 

'  first  attend  the  prothonotairy  ^ith  ins  ptoctf  of 

aervioe,  then  repair  to  the  persons  aj^pointad  te 

examiBe,  and  being  appMved  to  he  presevted 

to  the  court  and  *s  worn. 

The  juffj  were  also  to  give  infomuttioii  <to  ^ibe 
.court  of  any  breach  of  orders  or  misoonduot  <tf 
officers,  attomies  and  clerks. 

A  eetded  .course  of  practice  and  prooeedings 
mm  to  be  settted,  eiq>eciaily  in  cases  where  there 
:had  ^en  imcertainty,  and  inconveniences  in 
preoeedings  r^^ulated. 

It  appears   that  ^  practice  of  appointing 

(^  Th^wevB  also  ondered  to  inquiie  of  the  potato  usually 
inquirable  by  writ,  yi2.  fiedsitiesy  contempt^  miynsioiis  and 
offences. 

Of  new  or  exacted  fees,  and  of  those  that  had  taken  them 
under 'Whatsoever  pvttenoe,  and  to  prepare  and  present  a  table 
of '<be  due  and  just  fees,  >tb«t  the  same  nught  be  fixed  and 
contraae  in  weiy  oiice,  and  likewise  for  the  Marshahea. 

And  «ome  persons  were  enjoined  ssid  sworn  to  giTO 
evidence;  vis.  some  ekfks  of  theoottrtand  seneattornies 
in  every  eounty,  not  excluding  others. 

C  2 
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examiners  in  pursuance  of  these  rules  was  long 
continued ;  but  owing  to  the  negligent  manner  in 
which  they  were  suffered  to  perform  the  office,  it 
became  obsolete  prior  to  the  year  1 730,  when  the 
statute  2  Geo.  2.  c.  23,  was  passed,  and  since 
that  time'  the  judges  have  not  appointed  exa- 
miners. 

1 704.  In  Michaelmas  term,  3  Anne,  a  rule  was 
again  made  to  enforce  the  admission  of  attornies 
into  some  of  the  inns  of  court  or  chancery ^  and 
to  take  chambers  or  lodgings  near  the  inns, 
except  the  inhabitants  of  London,  Westminster, 
Southwark  or  the  suburbs,  &c. ;  and  to  come 
into  commons^  according  to  the  custom  and  orders 
of  those  societies,  '^  to  their  great  ease  in  trans- 
acting causes  one  with  another,  and  much  benefit 
to  their  clients  (A)." 

Anciently  there  were  rolls  kept  of  the  attornies ; 
but  since  the  stamp  act,  that  method  had  been 
discontinued,  and  a  book  stamped  and  the  names 
entered  in  that ;  but  in  HiL  4  Geo.  1 .  the  court  of 
King's  Bench  said  that  this  book  must  be  taken 
as  minutes,  from  which  the  record  might  be  made 
up,  and  ordered  the  record  to  be  regularly  kept 
for  the  future  (i). 

(A)  The  object  of  the  former  part  of  this  rule  was  to  fix  a 
known  and  convenient  residence  of  attornies.  The  rule  Hil. 
30  Geo.  3.  has  fully  and  perhaps  better  answered  the  pur- 
pose than  the  old  order*  The  latter  part  of  the  rule  regard- 
ing *'  commons,"  has  grown  obsolete. 

(0  Str.  77. 
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SECT.  5. 

Of  the  Progress  of  the  Prqfession^'^otttinued. — 

Modem  Statutes, 

1729.  The  9  Geo.  2.  c.  23,  was  passed  in 
this  year.  It  is  a  voluminous  act  of  29  sections, 
and  incorporated  many  of  the  regulations  which 
since  the  3  James  1  •  had  been  found  expedient 
for  the  goyermnent  ofattomies;  and  which  regu- 
lations, previous  to  the  statute  last  mentioned, 
depended  upon  the  authority  of  the  general 
rules  of  court.  The  several  provisions  of  this 
statute,  which  constitute  a  large  part  of  the 
present  law  of  attomies,  will  be  found  in  their 
appropriate  departments  in  this  work. 

1732.  The  5  Geo.  2.  c.  18,  excluded  attomies, 
solicitors  and  proctors  from  acting  as  justices  of 
the  peace. 

1733.  The  6  Geo.  2.  c.  27,  was  an  act  to 
explain  the  2  Geo.  2.  c.  23. 

1739.  The  12  Geo.  2.  c.  13,  was  an  act  for 
continuing  another  act  made  to  regelate  the 
price  and  assize  of  bready  and  for  continuing, 
explaining  and  amending  the  act  for  the  better 
regulation  of  attomies  and  solicitors.  It  related 
to  affixing  their  names  to  writs,  and  their  prac- 
tising when^in  prison.  It  regulated  also  their 
bills  of  costs  and  the  enrolment  of  Quakers,  &c. 

1 749.  The  object  of  the  22  Geo.  2.  c.  46,  so  far 
as  respects  attomies,  was  to  compel  the  registry 

c  3 
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of  articles  of  clerkship  ;  to  prevent  attornies  who 
had  discontinued  practice  from  taking  clerks  ;  to 
compel  actual  service  for  five  years,  and  veri- 
fication €Hi.  oath ;  to  punish  unqualified  persons, 
and  their  agents ;  to'  regulaM  new  contracts  of 
clerkship^.  &c.  (k)^ 

1 750*  The  23  Geo.  a.  c.  26,  so  far  as  con>- 
eenols  the  profession),  was  to*  enable  solicitors  in 
&e  eaiute  of  equity  to  be  admitted  attornies^ 
withairt  fees  (/)• 

AooAer  biailch  of  legislative  measures  con- 
surtsr  kt  the  seiFeral  stemp  acts  which  have  been 
pfetased,  with,  a  view  not  only  to  increase  the  re- 
veiiaey  but^  as  it  is  generally  understood,^  to 
iiicrease  the  respectobiliiy^  of  the  profession,  by 
excluding  the  uaedttcated  and  necessitoos^ 

These  atdtutes  W^e  made'  in  the.  &  Anne, 
(c.  9)  8.  J2,  37.)  35.  Geo.  3^  ^.  80.)  34  Geo.  3, 
(c.  14.)  44  Geo.  3  (c.  98.) 

vSeg*  The  49  Geo.-  3*  c;  28,   enabled  the 

(k)  The  act  comprised  many  dbjectr:  i%t,  pfer^eMiii^  ^-^ 
aetioris  upofkl  the  Thasteft ;  %6^  am^MAijg  tXk  ku^  of  HMmes 
3d»  regaktiag  the  price  of  bread $>  4tb«  pieTeAting.  1^ 
8preadin|(  of  diBtomper  amoogat  homed  cattle ;  5lh»  making 
further  r^riUalumi  with  respect  to  att^mies  and  MoUators"; 
6di,  further  preventing  distemper  amongst  hfXmifd'  c&ttf^; 
7th,  Muiuing  Writs;  fttb,  fcvytng  exectrtidns  in  ftumketft . 
9tfa^  allcmiiig  Qftakefi  t0  fnnke  lAmmtioBr 

(0  The  poiiMMS.  of  this  act  were  aLm)  of  vanotta-kiMbii^  k 
related  to  pilots^  apirits,  ceals,  exaotions  on  the  Thaaaea, 
merchants  seamen,  salmon,  fees  at  the  assizes,  apprehensions^ 
the  exciato  oflfce,  and  tarntps,  as  well  aa  manAeftht  ^Geo.  s. 
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olerkft  of  tbe  King's  coroner  and  attorney  in  the 
court  of  King's  Bench,  to  be  admitted  as  attor* 
nies* 

iS23-3.  The  I  &  2  Qeo.  4.  c.  48.  9,  3, 
amended  by  3  Geo.  4«  c.  16,  were  made  with 
the  view  of  encouraging  greater  learning  in  at- 
tomies>  and^  under  some  hmitations  as  to  time, 
entitle  persons  who  have  graduated  at  the  uni* 
versities  of  Oxford,  Cambridge  and  Dublin,  to  be 
admitted  after  a  servipe  of  three  ye^urs. 


SJICT.  6. 


Oftk:  LhmMkm  to  tie  Office  of  an  Attorn^ 

There  are  some  instances  in  which  an  attor 
ney  is  not  allowed  to  appear  for  bis  client.  These 
instances  constitute  the  exceptions  to  the  general 
rules  which  have  been  laid  down  in  the  previous 
statutes. 

It  is  invariablei  in  "a]}  criminal  cases^  that  the 
par^  must  personally  appear.  And  so  must  an 
idiot,  for  he  ha(tk  not  discretion  to  enable  him 
to  appoint  a  proper  substitute  (m) ;  and  upon  his 
beixig  brought  before  the  court  in  so  defenceless 
a  condition,  the  judges  are  bound  to  take  care  of 
his  iattfetts,   and  they  shall  admit  the  best 

III)  F.  N.  B.  35. 
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plea  in  his  behalf  that  any  one  present  can 
suggest  («). 

In  every  case  where  the  party  stands  in  con- 
tempt, the  court  will  not  admit  him  by  attorney, 
but  oblige  him  to  appear  in  person.  As  if  he 
comes  in  by  a  cepi  corpus  upon  an  exigent  (o). 

So  upon  an  attachment  after  a  return  of  a 
rescous,  he  shall  not  make  an  attorney  (p). 
Again,  if  the  defendant  comes  in  upon  a  cepi 
corpuSf  he  shall  not  make  an  attorney  till  plea 
pleaded  (g). 

So  in  quern  redditum  redditj  he  shall  not  make 
an  attorney  till  plea,  without  assent  (r). 

And  in  a  writ  of  right,  the  court  will  not  admit 
the  tenant  by  attorney  without  a  writ  de  attomato 
faciendOy  or  that  the  tenant  acknowledge  him  to 
be  his  attorney  upon  record  before  some  justice, 
and  the  justices  record  the  warrant  (s). 

Nor  in  writ  by  covin  between  the  parties,  or 
a  writ  of  entry  in  the  post  (t). 

In  a  praemunire,  an  attorney  shall  not  be  ad- 

(fi)  Bro.  Abr.  tit.  Idiot,  i.  But  it  is  otherwise  of  him  who 
becomes  non  compoi  mentis  ;  for  ^e  shall  appear  bj  guardian, 
if  within  age ;  or  by  attorney,  if  of  fiillage.  Co.  Lit.  135.  b. 
3  Inst  390.    4  Co.  124.     Palm  530.     2  Sand.  335. 

(0)  F.  N.  B.  26.  £.  And  so/ormer/y  if  he  were  outlawed. 
3  Cro.  462.  Carth.  616.  But  now  by  the  statute  4  &  5 
W.  6l  M.  c.  18.  in  outlawry,  except  for  treason  or  felony, 
the  defendant  may  appear  and  reverse  it  by  attorney  without 
putting  in  special  bail,  unless  where  required  by  the  court. 

(p)  F.  N.  B.  26.  H.  (f)  F.  N.  B.  26.  E. 

(r)  F.  N.  B.  26.  L.  R,  Cont  32  H.  6.  22,  3. 

(s)  F.  N.  B.  26.  D.  (0  Ibid. 
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mitted  without  writ  (u).  Biit  see  stat.  7  Rich.  2. 
.   c.  14  (v). 

Nor  a  vouchee  to  a  stquatur  sub  suo  peri- 
culo  (x). 

In  an  appeal  of  mui^der,  the  plaintiff  cannot 
appear  by  attorney  before  he  has  counted  (y). 

Nor  can  proceed  by  attorney  after  appearance 
where  battle  is  waged  (z). 

But  if  the  plaintiff  in  an  appeal  be  present  in 
person,  and  his  count  says  per  attomatum^  it  may 
be  struck  out  before  filing  {a). 

Where  the  presence  of  the  party  is  necessary, 
he  cannot  appear  by  attorney.  As  in  an  appeal 
of  mayhem,  the  plaintiff  cannot  appear  by  attor- 
ney, for  the  defendant  may  demand  oyer  of  the 
mayhem  (Jb). 

So  a  retraxit  cannot  be  by  attorney,  for  it  is  a 
contempt  to  the  court  which  is  personal  (c) ;  and 
after  a  capias  ad  computandum  awarded,  he  shall 
i  not  make  an  attorney  {d). 

A  misncmer  also  must  be  pleaded  in  per- 
son (e). 

In  a  fuid  juris  clatnat,  or  per  qua  servitia^  he 
shall  not  make  an  attorney  tiU  plea,  for  he  ought 
to  attorn  in  person  (/).     So  a  disseisor  in  an 

(»)  F.  N.  B.  fl6.  M.  (t>)  Page  9,  ante. 

(9)  F.  N.  B.  37.  D.    (y)R*  1.  SaL  6fl,  64.     Canh.  55. 

(z)  1  Sal.  68.  (a)  1  SaL  64. 

(b)  t  Inst  313.         (c)  R.  8.  Co.  58.  a.  b.    1  Roll.  366. 

(rf)  F.  N.  B,  26.  N.  (tf)  F.  N.  B.  27.  A. 

(/)  F.  N.  B.  36.  L.  1  Roll.  319. 1. 5, 7.  Dub.  3a  H.  6.  ss,  3. 
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assiae  cannot  appear  by  attorney,  for  he  is  not 
within  the  St  12  Ed.  2.  c.  i  (jg). 

So  an  infant  cannot  sue  by  attorney,  but  by 
guardian  or  prochein  amy  (Ji) ;  nor  defend  by 
attorney,  but  by  guardian  (i). 

If  a  man  appears  by  attorney,  where  by  reason 
of  a  contempt,  &c.  he  ought  to  appear  in  person, 
it  is  not  error ;  for  the  court  may  dispense  with 
a  contempt  to  themselves  (Jt),  In  a  case  of  ex- 
tremity,, the  couit  may  connive  at  it  (/).  And  if 
the  court  admit  a  man  as  an  attorney  who  is  no 
attorneys  it  is  not  error  (m). 

But  if  a  man  enter  a  retraxit  by  attorney,  it  is 
error  (a). 

In  an  attachment  of  privilege  bj  the  marshal, 
he  shall  have  no  attorney,  because  be  is  present 
in.  court  (o). 

la  a  cq^ital  case,  the  party  must  always  ap- 
pear in  person,  and  cannot  plead  by  attorney. 
Also  in  criminal  offences  where  an  act  of  parlia* 
ment  requires  diat  the  party  should  appear  in 
person  {p)  and  likewise  in  appeal  (9),  or  on  an 

(g5  1  RoQ.  ft8».  E.  (il)  F.  N.  B.  97.  H. 

<t>  Ibid.              (it>  8  C(K  58.  (/)  2  Cro.  462. 

(m)  R.  2  Cro.  591.  (n)  R.  S  Co.  58.  b. 
(o)  6  Mod.  16. 

(j^  %ifarvk.  P,  &  zi^  See  t  RolU  Rep.  19Q,  a  Budet 

^Tki»q)yellastaBd  afpellee  mnft  both  eppev  k  penon. 
3  Mod.  968.  4  Mod.  99.  s  Jqms,  sic. 
(r>  «  Htwk.  P.  C.  141.  Qe  an  uHlictoieaA,  iaformatioD^  or 
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if  0M  b6  outfttwed  tfpMf  SB  if&didBieiit  fep* 
not  repairing  ft  biidge,  and  thereupon  sdmitted 
to  bring  a  writ  of  error,  he  must  appear  and  m 
person  assi^  his  enor.^  So  adjudged  and  agreed 
by  all  the  derks  of  the  Crown-ofice  ki  Sir 
William  Read's  case  (s) ;  and  though  tfie  conrif 
greatly  pitied  Sir  William  because  he  was  ninety 
years  of  age  and  very  infirm,  and  had  kept  his 
chamber  for  a  year  or  more,  yet  they  held  that 
it  could  not  be  done  by  attorney,  being  against 
the  course  of  the  court,  and  doubted  whether 
the  King's  privy  seal  would  help  him ;  and  he  was 
thereupon  brought  from  his  house,  ten*  miles 
from  London,  in  a  horse-litter,  upon  men's 
shoulders,  to  the  bar,  and  came  into  court,  and 
assigned  his  error,  and  put  in  bail  to  prose- 
cute (t). 

action,  for  any  crime  whatsoever  under  the  degree  of  capital 
the  defendant  may,  by  the  favour  of  the  court,  appear  by 
attorney ;  and  thia  he  may  do,  aB  weU  before  plea  pleaded,  aa 
in  the  proceedings  after,  till  conviction,  i  Lev.  146.  Kelw. 
165.  Dyer,  346.  Cro.  Jac.  4C9.  3  Inst.  1^5.  a  Hawk. 
P.  C.  175.  March,  113.  And  a  clerk  in  conrt  may  confess 
an  indictment  for  his  client  6  Mod.  16. 

(«)  Cro.  Jac  616.  Sir  William  Read's  case. 

(f)  But  if  an  administrator  brings  error  upon  an  outlawry  of 
his  intestate  for  the  murder,  he  may  appear  by  attorney ;  for 
though  the  party  himself  must  have  appeared  in  person 
that  he  might  have  stood  rectus  m  surta,  and  answered  the 
matter  of  fact,  yet  in  this  case  that  reasoon  fails.    March, 

113- 

By  the  statute  7  Hen.  4.  c.  13.  the  judges  may  examine 

into  the  inability  of  a  person  outlawed  to  appear,  and  the 
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coort  dispense  with  a  penonal  appearance ;  and  on  aflfidavit  of 
sickness,  the  court  allowed  of  an  appearance  by  attorney. 
Cro.  Jac«  46a« 

If  husband  and  wife  are  sued,  the  husband  is  to  make  an 
attorney  for  her.  2  Sand.  213.  See  6  Mod.  86.  If  the  hus- 
band refuse,  the  wife  alone  may  appoint  an  attorn^.  Dy. 
S7i,b.iBinarg. 
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CHAP.  II. 

OF  THE   QUALIFICATIONS   OF   AN   ATTORNEY 

AND   SOLICITOR. 


S^ct. 

1.  0/  the  Ankle$  of  Clerkship. 
3.  0/the  Stamp  Duty. 

3.  Of  the  Registry* 

4.  Of  the  Service, 

5.  Of  the  Exceptions  in  favour  of  Graduates^  SfC. 

6.  €f  Dispute*  between  Attomks  and  Clerks. 

7.  Of  the  Attonejfs  Death  and  Bankruptcy. 

8.  Of  Admission. 

9.  Of  Admission  of  persons  articled  to  Clerks  in  Court, 

10.  Of  Exceptions  in  favour  of  particular  Persons. 

11.  Of  the  Annual  Cert^ieate. 
la.  Of  Re-admission. 


The  qualifications  which  are  necessary  to  en- 
title an  applicant  to  admission  as  an  attorney  or 
solicitor  consist  of,       • 

The  due  execution  of  a  proper  contract  with  an 
authorized  attorney  or  solicitor : 

The  payment  of  the  stamp  duty  upon  the  con- 
tract : 

The  registfy  of  the  contract : 

Actual  and  continued  service : 

Notice  of  the  application  to  be  admitted : 
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Mtnessand  capacity,  ascertained  upon  esamina- 
turn: 

Enrolment  and  admission ;  and, 

The  certificate  or  Mcenxdo  practise. 

The  3  James  i .  c,  7,  provided  not  merely  for 
the  "fitn^s  of  future  attomies^  "but  for  the  sufE- 
ciency  and  integrity  of  tiiose  who  were  already 
admitted. 

Thus  it  enacted,  that  none  should  be  admitted 
attomies  in  any  of  the  King's  ooiKts  of  record, 
but  such  as  had  been  brought  up  in  the  same 
courts,  or  otherwise  well  practised  in  soliciting 
of  causes,  and  heiA  been  found  by  their  palings 
to  be  skilful  .and  of  hcMiest  dispomtiQm^  and  >that 
none  should  be  ^uffnred  iso  <solrcit  any  cause  in 
any  of  such  courts,  but  only  such  as  were  Icnown 
to  be  men  of  sufficient  and  /honest  dii^position. 

The  rules  of  court  .r,egarding  tbi^  qualifiqation 
of  attomies,  which  were  made  ^nibsequendy  to 
this  statute,  have  been  referred  to  in  the  previous 
chapter.  Those  which  required  attomies  to  be 
admitted  of  ^ome  iim  of  eourtror  iQfaaifeoei%  And 
to  ti^e'C^hamben  iken^  bayt  beeome  obBokte; 
as  well  as  those  which  authonzad  '.die  appoinlr 
W^t^of  a  jury  ofvattocniefl  ^tocesnsine.fluch  per- 
sons as  desired  to  be  adautted*  Tte  wtber  lules 
have  been  iwoipontod  mto  sijhsti|uest  vstatotes ; 
the  provisions  of  which  will  be  found  under  tiieir 
appropriate  titles. 

Having  taken  a  'hris£  vtewew  of  .^e  ^general 
nature  of  tbe  fUtoMeB,  vcbEonologifiallsr  acmiged, 


\ 
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it  is  not  considered  elegible  to  state  the  sections 
in  the  order  in  which  they  occur ;  but  to  quote 
them  according  to.  the  Tarians  branches  of  quali- 
fication, and  of  du:^,  aright,  liability  and  privilege. 
It  isy  however,  proper  to  introduce  here  the 
fir^  section  of  the  principal  statute,  2  Geo.  2. 
c.  23.  for  the  purpose  of  showing  the  qualifi- 
cation which  was  required  at  the  lime  of  the 
passing  of  tlie  act    By  that  section,  no  person, 
after  1st  December  1730,  shall  be  .permitted 
to  act  as  an  attorney,  or  to  sue  out  any  writ 
or  process,  or  to  commence,    carry  on  or  de- 
fend any  action  or  actions,  or  any  other  pro- 
ceedings, ei&er  before  or  after  judgment  ob- 
tained, in  the  name  or  names  of  any  person  or 
persons  in  His  Majesty's  court  of  King's  Bench, 
Common  Pleas  or  IBxdhequer,  or  dutchy  of  Lan- 
caster, or  in  anj  of  His  Majesty's  courts  of  Great 
Sessions  in  Wales,  or  in  any  of  the  courts  of  the 
*  oouBties  palatine'of  Cheater,  Lancaster  and  Dur- 
hiam,  or  in  any  aifke^  court  cf(  record  in  that  part 
of  Great  Britain  called  England,  wherein  attor- 
nieS'have  been  accustomably  admitted  and  sworn, 
wikss  such  person  shall  4ake  the  oath  Aereiiiafter 
4t{^inted  «nd  dinctodito  be  taken  by  attomieB, 
^andtkaU  also  be  admttedand  enrolled  on  or  before 
file  said  rst  December  1730,  In  such  of  the  said 
courts  where  he  shall ^act  as  an  attorney,  oa.  shall 
he  BW€m^  ^admitted  «iid  ^nfoUsd  in  )die  said  ira* 
«pMtif«4x>i»t8  ^i^krlhie  *SBid  I'BtDecenriber  r750, 
in  such^manner  as  thereinafter  directed. 
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SECT.  1. 

Of  the  ArticUi  of  Clerhhip. — Qualification  of  the  Attorney. — 

Number  of  Cierks, 

The  first  step  towards  qualification  is  the  due 
execution  of  a  contract,  or  articles  in  writing, 
to  serve  as  a  clerk  for  five  years  to  an  attorney 
or  solicitor,  duly  and  legally  sworn  and  ad- 
mitted (a).  Until  the  contract  has  been  duly 
executed,  the  service  cannot  commence. 

The  attorney  or  solicitor  must  be  and  continue 
in  actual  practice,  and  must  not  be  retained  or 
employed  as  a  writer  or  clerk  by  any  other  at- 
torney. No  service  to  any  such  attorney  under 
articles  during  the  time  that  such  attorney  shall 

(a)  2  Geo.  8.  c.  23.  s.  5.  No  person  shall  be  permitted  to 
act  at  an  attorney,  or  to  sue  out  any  writ  or  process,  or  to 
commence,  carry  on  or  defend  any  action  or  actions,  or  any 
proceedings  either  before  or  after  judgment  obtained  in  the 
name  or  names  of  any  other  person  or  persons  in  any  of  the 
courts  of  law  aforesaid,  unless  such  person  shall  have  been 
bound  by  contract  in  writing  to  serve  as  a  clerk,  for  and  during 
the  space  of  five  years  to  an  attorney,  duly  and  legally^sworn 
and  admitted  as  hereinbefore  is  directed,  in  some  or  one  of 
the  courts  hereinbefore  mentioned ;  t.  e.  the  King's  Bench, 
Common  Pleieis,  Fxcbequer,  dutchy  of  Lancaster,  Great  Ses- 
sions in  Wales,  palatine  courts  of  Chester,  Lancaster,  Dur- 
ham, or  other  court  of  record  in  England.  By  the  7th  sec- 
tion, the  same  provisions  are  extended  to  solicitors  in  the 
courts  of  equity.  A  similar  contract,  servioci  examination, 
oath  and  enrolment  are  required  as  in  the  instance  of  an 
attorney. 
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be  so  employed  by  any  other  attorney  shall  be 
deemed  good  service  (&)• 

By  the  22  Geo.  2.  c.  46.  s.  7.  "  no  attorney  or 
solicitor  shall  take,  have,  or  retain  any  clerk 
who  shall  become  bound  by  contract  in  writing 
as  aforesaid,  after  such  attorney  or  solicitor  shall 
have  discontinued  or  left  off,  or  during  such 
time  as  he  shall  not  actually  practise  as  or  carry 
on  the  business  of  an  attorney  or  solicitor." 

And  by  2  Geo.  2.  c.  23.  s.  1 5.  no  txttomey  or 
solicitor  shall  have  more  than  two  clerks  at  one 
and  the  same  lime,  who  shall  become  bound  by 
contract  in  writing  as  aforesaid  to  serve  him  as 
clerks. 

Ihe  clerk  must  be  of  sufficient  age  when  the 
service  is  commenced.  It  has  seldom  happened 
that  a  question  has  arisen  upon  this  point,  and  the 
exact  time  has  not  been  determined.  The  follow- 
ing appears  to  be  the  only  case  on  the  subject. 

The  name  of  an  articled  clerk  was  ordered  to 
be  erased  from  the  roll  of  the  clerks  in  court  in 
the  Exchequer,  where  it  appeared  that  the  name 
had  been  entered  at  the  age  of  nine  years,  and 
the  party  was  at  school  (c). 

The  contract  must  be  bond  jidty  and  not  col- 
lusively  entered  into  to  obtain  an  improper  ob- 
ject Frazer,  an  attorney,  had  taken  for  his 
articled  clerk  one  Smith,  a  turnkey  of  the  King's 
Bench  prison,  a  lull  aged  man,  and  who  still 

(ft)  Rule  Trin.  31  Geo.  3. 1791. 

(c)  In  re  George  Dtmne^  cited  3  Swanst.  96,  aotis. 
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continued  to  act  as  turnkey.  It  did  not  appear 
that  any  money  was  paid,  or  that  the  master  fed, 
lodged,  or  entertained  the  clerk  (though  the 
articles  covenanted  that  he  should,)  nor  did  the 
clerk  officiate  for  Frazer,  but  in  matters  relating 
to  the  prison.  It  appeared  that  Frazer  had,  since 
these  articles  (which  were  dated  only  two  years 
previously)  become  concerned  in  sixty-three 
causes  on  befasdf  of  the  prisoners  in  the  gaol. 
The  court  were  air  very  clear  that  these  articles 
were  merely  collusive,  and  contrived  to  secure 
the  business  arising  from  Ae  prisoners,  and  or- 
dered the  articles  to  be  cancelled  (d). 


S£GT.  2. 
Of  the  Stamp  Duty  upon  Artkks  and  Aisignmentt. 

By  the  general  stamp  act,  55  Geo.  3*  c,  1 84.  (e) 
a  duty  of  120/.  is  imposed  upon  the  articles  or 
contract,  whereby  any  person  shall  become  bound 
to  serve  as  a  clerk,  in  order  to  his  admission  as 
a  solicitor  or  attorney  in  any  of  His  Majesty's 
courts  at  Westminster* 

A  duty  of  60  /•  is  imposed  on  articles  for  a 
similar  purpose,  in  order  to  admission  in  any  of 

(d)  Trazer^s  Case,  1  Biut.  dQi. 

(e)  The  former  duties  were  inipoeed  by  8  Ann.  c,9*  s.  31. 37. 
34 Geo* 3*  e.  14% 8. 1. end 44 Gee. 3.0. 98* 
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the  courts  of  Great  Sessions  in  Wales,  or  in 
the  counties  palatine  of  Chester,  Lancaster,  or 
Durham,  or  in  any  court  of  record  in  England 
holding  pleas,  where  die  debt  or  damage  shaD 
amount  to  40^.  or  upwards,  not  being  in  any  of 
His  Majesty's  oourte  of  Westminster. 

The  assignment  of  the  original  articles  or  con* 
tract,  or  new  articles  or  contract,  for  the  residue 
of  a  term,  occasioned  by  the  death  of  a  former 
master,  are  subject,  by  55  Geo.  3.  c.  184*  to  the 
duty  of  35«. 


SECT.  3. 

.      OfUcBfgishyofthtAriidei. 

The  articles  being  properly  framed  and  duly 
executed,  and  the  legal  amount  of  stamp  duty 
affixed,  the  leurticles  must  be  registered.  On  this 
point  the  22  Geo.  2.  c.  46.  s.  3.  enacts,  that  every 
person  who  shall  be  bound  by  contract  in  writ- 
ing to  serve  as  a  clerk  to  any  attorney  or  solicitor, 
shall,  within  three  months  (/)  next  after  the  date  of 
every  such  contract,  cause  an  affidavit  to  be  made, 
and  duly  sworn,  of  the  actual  execution  of  every 
such  contract  by  every  such  attorney  or  solicitor; 

and  the  person  so  to  be  bound  to  serve  as  a  clerk 

•  _       •      _  .. 

(f)  By  34 Geo.  3;  c.  14.  s.  s.  the  period  within  wUch  ttie 
eaiQlpieiitis.requra<),tQjb^  ,       ... 

D  2 
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as  aforesaid ;  and  in  eyery  such  affidavit  shall  be 
specified  the  names  of  every  such  attorney  and 
soKcitor,  and  of  every  such  person*  so  bound,  and 
tlieir  places  of  abode  respectively,  together  witb 
the  day  of  the  date  of  such  contract ;  and  every 
such  affidavit  shaH  be  filed,  within  the  time  afore* 
said,  in  the  court  where  the  attorney  or  solicitor, 
to  whom  every  such  person  respectively  shall  be 
bound  as  aforesaid,  hath  been  enrolled  as  on  at- 
tomey  or  solicitor,  with  the  respective  officer  op 
officers,  or  his  or  their  respective  deputy  or depur^ 
ties,  in  the  respective  courts  hereinafter  men- 
tioned, who  shall  make  and  sign  a  memorandum 
or  mark  of  the  day  of  filing  every  such  affidavit, 
at  the  back  or  at  the  bottom  thereof. 

Sect.  4.  No  person  shall  be  admitted  or  enrolled 
an  attorney  or  solicitor,  in  any  court  in  the  said 
act  mentioned,  before  such  affidavit,  so  mari&ed 
by  the  proper  officer  as-  aforesaid,  shall  be  pro- 
duced, and  openly  read  in  such  court  where  such 
.  person  shall  be  admitted  and  enrolled  an  attorney 
or  solicitor. 

Sect  5.  That  the  several  persons  following  stall 
be  deemed  and  taken  to  be  the  proper  officers  for 
filing  such  affidavits  in  the  respective  courts 
hereinafter  mentioned;  (that  is  to  say^)  in  the 
high  court  of  Chancery,  the  senior  clerk  of  the 
Petty  Bag  office,  or  his  deputy :  in  the  court  of 
King  s  Bench,  the  chief  clerk  of  that  court,  or 
his  deputy  :  in  the  court  of  Common  Pleas,  the 
elerk  of  the  warrants  of  that  court,  or  his  deputy^: 
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<in  the  court  of  Exebequer,  the  King  s  remem- 
:^hrancer  of  that  court,  or  his  deputy :  in  the  court 
-of  the  Dutchy  XDharaber  of  Lancaster  at  West- 
minster, the  chief  clerk  of  that  court,  or  his  de- 
puty :  and  in  the  seyeral  counties  palatine  of 
Chester,  Lancaster  and  Durham,  the  respective 
prothoDOtaries  of  the  said  counties  palatine,  and 
their  respective  deputies:  and  in  the  -several 
.  courts  of  the  Great  Sessions  of  Wales,  the  respec- 
.tive  prothonotaries  of  the  said  courts,  and  their 
^respective  deputies. 

Sect  6.  That  every  such  officer  or  officers;,  or 
their  respective  deputy  or  deputies,  fikng  such 
affidavit  as  aforesaid,  shall  keep  a  book,  wherein 
^shall  be  entered  the  substance  of  such  affidavit, 
specifying  the  names  and  places  of  abode  of 
every  such  attorney  or  solicitor,  and  clerk  or 
j>^rson  bound  as  aforesaid,  and  of  the  person 
making  such  affidavit,  with  the  date  of  the  ar- 
ticles or  contract  in  such  affidavit  to  be  men- 
tioned, and  the  days  of  swearing  and  filing 
every  such  affidavit  respectively ;  and  every  such 
officer  or  officers,  or  his  or  tiietr  deputy  or  de- 
puties, shall  be  at  liberty  to  take^  at  the  time  of 
filing  every  such  affidavit,  the  sum  of  2s.6d. 
and  no  more,  as  a  recompence  for  his  trouble  in 
£ling  such  affidavits,  and  preparing  and  keepiog 
such  books  as  aforesaid ;  and  which  said  books 
{(hall  and  may  be  searched  in  office  hours,  by 
any  person  or  persons  whatsoever,  without  fee 
•or  reward. 
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The  eovQlment  or  registry  of  the  articles  is 
bj  the  words  of  the  act  imperatiYey  and  the  court 
will  not  interfere  to  supply  the  defect.  The  fol- 
lowing case  is  fully  stated,  in  order  to  show  the 
importance  of  strict  attention  to  this  requisite. 

On  a  motion  to  adnut  Mr*  Pilgrim  an  at- 
tomey,  it  appealed  that,  in  1 8179  he  was  articled 
to  an  attorney  in  Bath :  within  a  month  after- 
wards, the  orijginal  articles,  being  duly  executed, 
were  sent  up  to  his  master  8  agent  in  London, 
for  the  purpose  of  being  enrolled,  pursuant  to  the 
statute  34  Geo.  3.  c.  1 4.  s.  2.  (g)  Having  served 
his  clerkship,  and  being  about  to  c^pply  fw  ad- 
mission, he  searched  the  Master's  office  for  the 
purpose  of  making  the  usual  affidavits  of  service 

(g)  That  no  person  who  by  any  such  contract  made.  Sec.  is 
or  shall  be  bound  to  serve  as  a  clerk  as  aforesaid,  shall  be  ad« 
mitled  to  be  a  solicitor  or  attorney  in  any  of  the  said  courts, 
onless  the  indenture  or  other  writing  containing  such  coo- 
tract,  duly  stamped  according  to  the  directions  of  this  act, 
shall  be  enrolled  or  registered  with  the  proper  officer  to  be 
appointed  for  that  purpose,  in  the  court  wherein  such  person 
shall  propose  to  be  afterwards  admitted  a  solicitor  or  attorney, 
by  virtue  oi  his  service  under  such  contract,  together  with  an 
affidavit  of  the  time  of  the  execution  of  such  contract  by  such 
clerk ;  and  in  case  such  indenture  or  other  writing  shall  not  be 
enrolled  or  registered  in  such  court  toitkin  six  motUks  next 
after  the  execution  thereof,  together  with  such  affidavit  of  the 
time  of  the  execution  of  such  contract,  then  and  in  such  case 
the  service  of  such  clerk,  under  suph  indenture  or  writing,  shall 
be  deemed  to  commence  yrom  the  time  of  such  enrolment  or 
registry  only,  and  not  from  the  execution  of  such  indenture 
or  writing ;  any  usage  or  custom  to  the  contrary  notwith* 
standing. 
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i3f,(Ooti<M^ii8(c^  <aBd  .eoi4d  find  no  trace  of  the 
aftides  lw¥i)^.be€6  MTottedf.nor  obtain  any  in- 
fbrmatioH  in  ithc:  office  tQ  account  fortheomis^ 
sioo,  or  the  loss  of  th^  articles.  In  the  bocdLs  of 
hUiOiMt^r's;  agent,.. an  eabry  was. found  in  the 
handrwritingofoneoftbeclerksi(cotemporaneou8 
with  the  time  when  the  enrolment' was  supposed 
tp  have  been  ndada,)  of  the.  .payment  of  a  fee  of 
5^.  at  the  Masterls  office,  for  attending  and;  en- 
rolling the  articles.  The  clerk  was  now  at  the 
Cape  of  Good  Hope,  but  there  was  an  affidavit 
verifying  his  hand-writing.  In  addition  to  this, 
the  countecpart^of  the  articles  was^u^w  produced, 
to^ti^  with  an  affidavit  of  ihe  attesting  witness, 
verifying^  lis  dM  eiecnlian.  .  There  was^also  an 
.ilffidavit  .of  thie  do^ifH^mienfc  of  the. stamp  duty. 
. .  J^Ht  th€  court  J  said  ^  Much  as.  we .  Jament  the 
haifl^ip,  ipf  tl^  case,  we  find.it  impossible  to 
get.  ov^r:  ^j  woid^  jofivthe  act  of  Paifiament^ 
th^y  ero .  f^remptDry,  and  cannot  be  relaxed. 
T^e  .94  section  enacts,  that  *t  no  person  shall  be 
admitted,  unless  the  indenture  shalLbe  airoUed 
with  the  proper  officer  of  the  court,  together  with 
an  affidavit  of  the  time  of  the  execution  of  the 
same ;  and  in  case  such  indenture  shall  not  be 
enrolled  within  six  months  next  after  the  execu- 
tion thereof,  together  with  such  affidavit  at  the 
time  of  execution ;  then  in  such  case  the  service 
under  the  indenture  shall  be  deemed  to  com- 
mence from  the  time  of  such  enrolment  only,  and 
not  from  the  execution  of  the  indenture;  any 
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usage  or  custom  to  the  contrary  notwi^tand-* 
ing."  Now  there  is  nothing  in  the  circumstances 
of  this  case,  which  will  allow  us  to  dispense  with 
the  necessary  proof  that  the  articles  have  been 
duly  enrolled.  Had  there  been  an  aifidavit  pro* 
duced  from  the  Master's  office,  showing  that  any 
fee  had  been  paid  at  the  time  of  enrolment, 
although  the  indentures  might  have  been  lost, 
then  we  might  consider  whether  we  should 
not  direct  the  counterpart  to  be  enrolled  nunc 
pro  tunc.  But  there  is  nothing  to  satisfy  us  that 
the  indentures  had  ever  been  in  the  Master's  of- 
fice. There  is  reasonable  evidence  certainly 
that  the  articles  were  duly  executed,  and  that 
this  gentleman  had  served  his  clerkship,  but  we 
cannot  surmount  the  obstacle,  which  the  words 
of  the  act  interposes  with  respect  to  enrolment 

The  admission  therefore  was  refused  (h).  But, 
in  another  case,  the  court  permitted  a  copy  to 
be  enrolled,  the  original  articles  having  been 
lost,  upon  the  usual  affidavits  of.  service  and 
notices,  &c.  (i). 

{h)  s  D.  &  R.  439.  (t)  3  B.  &  A.  610. 


-  Vi .. 
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SECT.  4. 
Of  tkt  Service  under  Articks  of  Clerkship, 

The  service  must  be  continued  during  the 
vrhole  tenn  of  five  years  (k).  This  was  enacted 
by  2  Geo.  2.  c.  23.  s.  5,  but  appears  not  to  have 
been  sufficiently  specific.  By  the  22  Geo*  2. 
c.  46,  it  was  further  enacted,  that  every  person 
who  should  become  bound  by  contract  in  writing 
to  serve  any  attorney  or  solicitor,  as  by  the  act 
directed,  should,  during  the  whole  time  and  term 
of  service  to  be  specified  in  such  contract,  con- 
tinue  and  be  actually  employed  by  such  attorney 
or  solicitor,  or  his  or  their  agent  or  agents,  in 
the  proper  business,  practice  or  employment  of  an 
attorney  or  solicitor. 

And  by  section  1 0,  every  person  should,  be 
fore  he  be  admitted  an  attorney  or  solicitor, 
cause  an  affidavit  of  himself,  or  such  attorney  or 
solicitor  to  whom  he  was  bound,  to  be  duly 
made  and  filed  with  the  proper  officer,  that  he 
hath  actually  and  really  served  and  been  employed 
by  such  practising  attorney  or  attomies,  solicitor 
or  solicitors  to  whom  he  was  bound,  or  his  or 
their  agent  or  agents,  during  the  said  wlu^  term 
of  Jivt  years,  according  to  the  true  intent  and 
meaning  of  the  act. 

(k)  £zcq>t  in  the  cue  of  graduates,  see  page  49,  poet. 
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The  court  is  accustomed  to  adopt  the  strictest 
rules  of  construction  upon  the  language  of  these 
statutes.  It  is  essential  that  there  should  be  no 
interval  in  the  service  beyond  a  very  reasonable 

period. 

Where  there  had  been  an  interval  of  ten  months^ 

after  the  master  had  left  the  country,  until  an 

assignment  to  a  new  master,  the  court  said  that 

the  statute  was  inexorable,  and  there  must  be 

new  articles  of  service  to  complete  that  period 

of  the  five  years  (/). 

The  clerk  must  not  hold  any  office  or  employment 
during  any  part  of  the  period  of  his  service. 

A  rule  nisij  for  striking  a  person  off  the  roll 
of  attomies,  was  obtained  upon  the  ground  that 
he  had  not  duly  served  his  time  as  a  clerk  to  an 
attorney.  It  appeared  upon  the  affidavits,  that 
during  the  whole  time  for  which  he  was  bound 
he  had  been  surveyor  of  taxes  for  the  wapentake 
of  Claro  and  the  borough  and  liberty  of  Ripon, 
in  the  county  of  York,  for  which  purpose  he 
occupied  an  office,  where  the  bi^siness  relating 
to  the  taxes  was  conducted.  The  aiBEidavits  in 
answer  admitted  this  fact ;  but  stated,  that  the 
business  of  the  office  did  not  occiq^y  more  than 
one  eighth  of  his  time,  and  that  during  all  the 

'  (/>&  fkoite  JBUwkf  Q  -Ch.  6i.  f'Theuolerk^  had  conttaaed 
.to  serve  in(  the  i^ffice  of  the.  partner  Ut  the  ^ttorocy  who  bad 
left  the  country,  and  as  soon  as  he  discpvered  the  attorney's 
residence  abroad,  he  obtained  his  consent  to  execute  a  written 
agreement  to  assign  over  the  articles,  to  his  partner. 
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remainuig  portion  he  was-  en^ployed  ,iii  leaniing 
his  profession  as  an  attorney. 

Scarlett  and  Uddledale  showed  cause,  and  con- 
tended, that  this  w.as  no  more  than  tf  the  ti](ne 
employed  by  him  as  surveyor  of  taxes  had,  been 
allowed  to  him  by  the  consent  of  his  master  for 
the  a^uisition  of  any  other  usefiil  information 
or  for  amusement^  and  that  substantially  he  had 
served  the  fiiU  .^nn  required  by  law. 

£.  Aldersan^contra,  referred  to  2 2 Geo.  2.C.46. 
s.  8.  by  which  every  person  who  S[hall  be  bound 
to  serve  s^y  attorney  shall,  during  the  whole 
time  and  term  ofservice^  continue  and  be  actua}Iy 
employed  by  such  attorney  in  the  proper 
business,  practice  or  emplpymen^  of  an  attorney ; 
and  by  section  1 0,  before  he  can  b^  admitted,  he 
must  make  an  affidavit  that  he  has  actually  and 
really  served  during  the  said  whole  teipi.  of  five 
years.  Here  there  were  two  inconsistent  em- 
ployments, and  therefore  be  could  np^  possibly 
have  served  the  whole  time  and  term. . 

Per  Curjufm.  It  is  very  important  that  we 
should  require  those ;  pro  visions  to  be  strictly 
complied  wtth«  Here  the  party  having  an  em- 
ployment under  the  crown  during  the  whole 
time,  could  not,  with  propriety,  have  made  the 
requisite  affidavit ;  and  therefore,  however  much 
we  may  regret  it,  we  think  it  our  duty  to  make 
this  rule  absolute  (m). 

(m)  In  the  matter  of  Tt^ior,  gent  one,  &o.  5  Barn,  k 
Aid.  538. 
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TJie  service  must  also  be  continued  with  the 
attorney  with  whom  the  contract  was  made. 
Service  with  another  attorney  for  any  part  of 
the  time  t^ill  not  be  sufficient. 

An  application  was  made  (n)  to  strike  John  Hill 
off  the  roll  of  attomies  of  the  King's  Bench,  on  the 
ground  of  his  not  having  served  the  regular  term 
of  five  years  as  an  articled  clerk  with  an  attorney, 
previous  to  his  admission  in  Hilary  term  1796. 

Upon  showing  cause,  the  facts  appeared  to  be 
these  :— Previous  to  the  year  1 79 1  he  served  as 
a  writer  to  Thomas  Webb,  an  attorney  Kvirig  at 
Birmingham,  to  whom  he  applied  to  be  articled, 
and  was  refused.  Upon  which,  in  January 
1791,  he  articled  himself  to  Hughes,  an  attorney, 
who  then  lived  seven  miles  from  that  town ;  but 
as  Hughes  was  about  removing  thither,  and  as 
most  of  his  business  lay  there,  it  was  considered 
more  convenient  for  Hill  to  remain  where  he 
was  till  Hughes  settled  at  Birmingham,  which 
Hill  accordingly  did,  and  continued  to  write  for 
Webb  for  ten  months  after  he  was  so  articled  to 
Hughes ;  but  during  that  time  he  did  attorney's 
business  for  Hughes  from  time  to  time  in  Bir- 
mingham, whither  Hughes  firequently  went;  and 
in  particular  Hill  sued  out  process  for  him  on 
several  occasions  out  of  the  county  court ;  and 
at  the  end  of  ten  months,  when  Hughes  removed 
to  Birmingham,  Hill  went  and  resided  with  him 
altogether. 

(n)  7  Tenn  Rep.  456. 
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Erskine  and  Park  showed  cause  against  tiM 
rule. 

ClarkCy  in  stipport  of  i V  was  stopped  by  the 
court. 

Lord  Ke9n/ony  Ch.  J. — ^The  question  before  us 
is,  whediery'  on  the  facts  disclosed  to  the  courts 
Hill  has  complied  with  the  requisites  of  the  act 
of  the  2  Geo.  2.  c.  23,  which  prohibits  any 
person  to  be  admitted  an  attorney,  unless  he 
shall  hare  been  bound  by  contract  in  writing  to 
serve  as  a  clerk  to  an  attorney  for  five  years^ 
and  shiall  have  continued  in  such  service  for  the 
said  term  of  five  years.  Now  if  this  kind  of 
service  were  deemed  sufficient,  within  the  act; 
why  might  not  a  service  with  a  person  of  any 
other  occupation,  by  the  consent  of  the  master 
to  whom  he  was  articled,  be  deemed  sufficient  ? 
It  is  true  that  in  the  present  case  Hill  might  have 
been  improving  himself  as  much  in  his  profes- 
sion by  serving  Mr.  Webb  as  if  he  had  served 
his  own  master ;  but  the  question  is,  whether  he 
has  complied  with  the  directions  of  the  act  re- 
quiring him  to  serve  the  person  to  whom  he  is 
boundy  and  to  continue  in  suck  service  for  jive 
years  ?  And  how  can  he  be  said  to  have  done 
so  during  ten  months  of  the  time,  when  he  was 
serving  another  person  at  the  distance  of  seven 
miles  ?  It  is  not  enough  to  say,  that  during  that 
time  he  occasionally  did  business  for  Hughes, 
or  attended  the  hundred  court,  which  is  holden 
<mce  in  three  weeks.    However  hard  the  case 
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may  presa  on  this  individual,  we  must  not  make 
the  law  bend  to  our  wishes,  but  must  see  that 
there  hds  been  such  a  service  as  the  act  requires. 
But  that  does  not  appear  to  have  been  performed 
in  ihis  instance.  The  main  purt  of-  his. business 
during  the  first  ten  months  was  doiie  in  another 
man's  service^  and  not  in  the  service  of  the  master 
to  whom  he  was  articled. 

Ashhurstf  J. — It  is  not  fit  that  we  should  relax 
Ihe  mil^  of  service  required/  by  the  act ; ,  the  pJaUi 
meamng.  of  which  was, . .  that  the  clerk  shoirfd 
continue^ serving  his  master. tliQ  whole  tim&of 
probation  required.  ^  If  ^i^e  break  through  ttw^ 
jmle  in  one  instance,  I  do  not.  know,  what  ot^^ 
line  can  be  drawn;,  :or  where  we  ure  to  stop. 

.  6VY^y  J.  vrl%e  questkm  is»  whcfifcex  this  pers<9 
has  terved  his  master  fon  five  years  .previous  to 
his  admission^  wiUiin  the  meiaiwig  of  the  act  ? 
Now  can  he  be  said  to  havQ.dbn^.  so,  wh^p  he 
was  sevving  another  .master  part  of  that  time  ? 
'Under  these  ciroumstiuBLcea  I. do  not  see  how  the 
party'  could  conscitntitittsly  hav^  taken  the  oath 
required*. 

ZawrenceyJi — ^The  dbject  of  the  fuet  was  to 
pretient  i.ihe  admission  of  unfit  persons  to  be 
sMomies,  ioi  which  purpose  .it  required  that  they 
Ahatdd  aenre  die  masters  to  whom  they,  were 
articled  for  five  years. ;  (Now  if  it  were  sufficient 
to  serv»  any  otkeir  person  during  that  time,  pro- 
vide it  M^ere  -with  the  consekit  of  the  master, 
the  object'  of  the  aot  would  be .  defieated. 
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is  Tery  much  like  a  caae  which  itteljr  (0)  cMtkt 
before  the  bomt  fixnn'Penzaiice^  «ipon  «r  Imdli^ 
question,  lliere  «ii  attenipt  WMr-made  4o  mip- 
poct  a  service  with  an  altoHuey,  by  shDWiag'thttt 
the  partyf  who  lived  m  Pentance  atia^isti^ce 
from  die^  attorney,  had  occasioikaUy  doiie  4ii^ 
business  for  hit4  there  in  the'  boiHrty  ocrart ;  <  but 
the  court  held  that  was  not  sufficient  (p),  ^ 

But  an  articled  clerk,  who'  had  seized  11^ 
years  and  a  half  of  fab  eletluftiipiWith  an  atti^rnci|f, 
who  died  before  the  derkship  c6uld  be  coloi- 
pleted,  was  held  to  be  at  liberty  after  an 
fnterval  o£  six  yeais  60m  thattiflte,  to  s^e  die 
remainder  of  his  clerkship  with  another  attoMey 
wUhoimiemto  his  admiUanct ;  but  his  actual  ad- 
anttance  would  be  a  nntter  for  fufnre  ccmsid^rsh 
ttoif)  when  the  term  df:his  oleriodhip  had  efkpired 
and  he  applied « for  admittance.  Oh  general 
prineipks  he  was  at  liber^  to  setfve-  the  re- 
mainder of  his  time  with,  another  ttiabter';  baft 
^  court  did  n&t  pledge  itseffto  iuhmt  him  when 
he  had  w  served. .  ^  It  would  be  then' time  ^uotigh 
to  decide  that  quesl&on  (i^)» 

It  is  necessary  also,  that  both  the  contract  and 

(ft)  In  Michaelmas  term^  38  Geo.  3,  ex  parte  Tkonuu. 

(jf)  The  92  Geo*  a.  c.  46.  a.  8.  expressly  reqairesy  that 
every  person  who  shall  become  bound,  &c.  shall,  during  the 
whole  time  or  term  of  service,  continne  and  be  actually  em- 
ployed by  such  attorney  or  solicitor,  or  his  or  their  agent  or 
agents,  in  the  proper  business  of  an  attorney  or  solicitor. 

(g)  Per  Bailey,  J.  the  only  Judge  in  court  Ex  parte  Wm. 
Smith,  1  D.  &  R*  14. 
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4he  service  should  be  with  a  practising  attorney ; 
a  contract  with  a  scrivener  will  not  do. 

X.  had  served  an  apprenticeship  to  G.  a 
scrivener  in  the  city,  and  aho  a  sworn  attorney. 

By  the  tenor  of  the  articles,  G.  covenanted  to 
instruct  X.  in  the  art  and  mystery  of  a  scrivener ; 
and  it  appearii^  that  G.  during  the  term  of  five 
years  specified  in  the  articles,  had  never  practised 
9A  an  attorney,  but  acted  as  a  scrivener  only, 
application  was  made  to  Lord  Justice  and  in  the 
Treasury,  that  L.  might  be  sworn  an  attorney, 
which  was  refused;  he  not  having  served  as 
derk  to  an  attorney,  but  as  apprentice  to  a 
scrivener. 

There  was  formerly  the  same  determination 
in  the  case  of  a  young  man  who  had  served  Mr. 
Metcalfe,  an  attorney  and  scrivener  in  Wood* 
street  Metcalfe,  during  the  term  of  five  years 
specified  in  the  indentures  of  apprenticeship, 
practised  in  both  capacities ;  but  the  covenant 
in  the  articles  being  to  instruct  the  apprentice  in 
the  art  of  a  scrivener  only,  the  Judge  refused  to 
admit  him  as  an  attorney  (r). 

(r)  1  Barnes,  33. 
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SECT.  5. 

Cf  the  Eiapiumi  to  tke  time  rf  Service  infavrntr  of 

Oradmte$9  4^. 

Persons  who  have  taken,  or  shall  take,  the 
degree  of  bachelor  of  arts,  or  bachelor  of  laws, 
in  the  universities  of  Oxford,  Cambridge  or  Dub- 
lin, may  now  be  admitted  as  attomies,  solicitors, 
or  six-clerks,  after  serving  a  clerkship  of  three 
years.  But  such  degree  must  have  been  taken 
within  six  years  after  matriculation,  or  eight 
years  in  case  of  the  degree  of  bachelor  of  laws, 
and  the  party  bound  to  his  clerkship,  within  four 
years  after  taking  such  degrees  (s). 

Persons  who  are  bound  for  five  years  may 
serve  one  year  of  the  time  as  a  pupil  to  a  prac- 
tising barrister  or  certificated  special  pleader  (/). 

One  year  may  be  served  with  the  agent  of  the 
attorney  under  the  articles,  but  no  longer  time 
than  a  year ;  and  any  service  beyond  that^period 
will  not  be  deemed  good  service  (u). 

(f )  1  &  3  Geo.  4.  c.  48,  8.  3.    Amended  by  3  Geo.  4. 
c  16.  ' 

(f)  ik2  Geo.  4*  c.  48. 8., 3.    Amended  3  Geo.  4.  c.  16. 
-  («)  R.  Trio.  31  Geo.  3. 1791. 
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SECT*  6. 
•    Of  Disputes  between  Attomies  and  their  Articled  Clerks. 

m 

The  Court  will  interfere  in  a  summary  way 
to  do  justice  between  attomies  and  their  articled 
clerks/  arid  it  usually  refers  the  matter  to  the 
Master. 

Thus  an  application  was  made  that  Mr.  Allen, 
an  attorney  of  the  court  of  King's  Bench,  should 
return  to  Mr.  Hill  all  or  most  part  of  the  money  he 
had  with  him  as  clerk,  by  reason  that  a  great  share 
of  his  business  had  fallen  qSj  so  that  he  had  little 
or  nothing  to  instruct  his  clerk  in.  Ju^e  Page 
said  the  proper  rule  to  uptake  in  this  case  was 
to  refer  this  matter  to  the  Master,  to  be  deter- 
itvined  by  him,  and  if  he  cannot  settle  it,  then 
to  give  leave  for  an  application  to  the  court, 
and  to  order  Mr.  Allen  to  attend  before  him 
de  die  in  diem.  Judge  Lee  said  that  the  court 
made  such  a  rule  upon  alate  application  of  thijj 
nature.  Accordingly  the  court  made  such  a 
rule  in  the  present  case ;  chief  justice  absent  (w). 

So  a  rule  nisi  was  obtained,  calling  on  Mr. 
Fisher  (^),  an  attoniey  of  the  court  of  King's 
Bench,  to  show  cause  why  part  of  the  premium 

(tf)  Hil.  6  Geo.  a,— 3*Barnardi«t  K.  B.  flflV;    an^  see 
1  Baroardist.  331. 
(ar)  1  Ch.  694. 
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received  by  him  with  an  apprentice  should  not 
be  retomed.  It  appeared  upon  the  affidavit^  that 
for  some  misconduct  Mr.  Fisher  had  refused  to 
receive  back  his  ajiprentice,  who  had  run  away 
from  his  service.  Th6  premium  given  was  400  /., 
and  the  apprentice  ran  awiay  after  being  a  year 
and  a  half  there.  Cause  having  been  shown 
upon  the  merits  of  the  case,  the  court  ordered 
the  matter  to  be  referred  to  the  Master,  to  report 
how  much  should  be  returned.  The  Master 
having  reported  that  196/.  ought  to  be  retunked, 
it  was  moved  to  discharge  the  rule  for  referring 
it  to  the  Master,  on  the  ground  that  there  was 
no  authority  in  the  court  so  to  refer  it ;  and  Cufft 
v.  Brawn  (j/)  was  cited  as  an  authority  in  point. 

Abbattf  C»  J.  It  is  extremely  convenient  that, 
in  cases  like  the  present,  the  court  should 
exercise  a  summary  jurisdiction  for  adjusting  dis- 
'  putes  between  the  officers  of  this  court  and  their 
clerks.  It  appears  to  have  been  exercised  by  us 
and  by  our  predecessors ;  and  I  think  we  ought 
not  to  disturb  so  useful  a  practice.  This  is  very 
different'from  the  case  cited  from  the  Exchequer. 
Our  jurisdiction  here  depends  on  the  authority  of 
the  court  over  its  own  officers.  This  rule  must 
therefore  be  discharged. 

^^2fi^9  J-  I'he  application  on  the  part  of  the 
parents  of  the  apprentice  was  most  reasonable ; 
and  I  think  that  tiiere  is  no  doubt  that  we  have 

(jf)  5  Price,  303. 
£2 
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jurisdiction  in  the  matter.     If  so,  it  is  not  sug* 
gested  that  the  sum  ordered  by  the  Master  to  be 
returned  is  not  a  proper  sum. 
Holroydj  J.  Concurred  (x). 


SECT.  7. 


In  coit  of  the  Attomet^i  dtathy  bankruptcy,  or 

absconding,  Sfc» 

The  2  Geo.  2.  c.  23.  s.  12,  provides,  that  if 
any  attorney  or  solicitor,  with  and  to  whom  any 
person  hath  been  or  shall  be  bound  by  contra(^t 
in  writing  as  aforesaid,  to  serve  as  a  clerk  for  the 
term  of  five  years,  or  four  years  respectively, 
shall  iiappen  to  die  before  the  expiration  of  the 
said  five  years,  or  four  years,  or  if  such  contract 
shall  by  mutual  comertt  of  the  parties  be  vacated, 
or  in  case  such  clerk  be  legally  discharged  by 
any  rule  or  order  of  the  court,  wherein  such  at- 
torney or  solicitor  shall  practise,  before  die  ex- 
piration of  the  said  five  years,  or  four  years,  then 
and  in  any  of  the  said  cases,  if  such  clerk  shall 
by  contract  in  writing  be  obliged  ta  serve,  and 
shall  accordingly  serve  as  a  clerk  to  any  other 
attorney  or  solicitor  respectively,  who  shall  be 
sworn,  admitted,  and  enrolled  as  before  directed, 
during  the  residue  of  the  said  term  of  five  years, 
or  four  years  respectively,  then  such  service  shall 

(1)  Best,  J.  had  left  the  coort. 
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be  deemed  and  taken  to  be  as  good  and  e&ctual 
as  if  sucb  clerk  had  continued  to  serve  as  a  cie A: 
for  the  term  of  five  years,  or  four  years,  to  the 
same  person  to  whom  he  was  originally  bound 
by  contract  in  writing  as  aforesaid. . 

And  the  22  Geo.  2.  c.  46.  s.  9,  furtherprovides, 
that  any  such  attorney  or  solicitor,  to  or  with  whom 
any  such  person  shall  be  so  bound,  shall  happen  to 
die  before  the  expiration  of  such  term,  or  shall 
disccntinuej  or  leave  off  such  his  practice  as 
aforesaid,  or  if  such  contract  shaQ  by  mutual 
consent  of  the  parties  be  cancelled,  or  in  case 
such  d^rk  shaU  be  legally  discharged  by  any 
rule  or  order  of  the  court  wherein  such  attorney 
or  solicitor  shall  practise  before  the  expiration 
of  such  term,  and  such  clerk  shall  in  any  of  the 
said  cases  be  bound  by  another  contract,  or  other 
contracts  in  writing  to  serve,  and  shall  accord- 
ingly serve,  in  manner  hereinbefore  mentioned, 
as  derk^to  any  other  such  practising  attorney  or 
attomies,  solicitor  or  solicitors  as  aforesaid  rer 
spectively,  during  the  residue  of  the  said  term  of 
five  years,  then  such  service  shall  be  deemed  and 
taken  to  be  as  good,  effectual,  and  available,  as 
if  such  derk  had  continued  to  serve  as  a  derk  for 
the  said  term  to  the  same  person  to  whom  he  was 
originally  bound,  so  as  an  hffidavit  be  duly  made 
and  Jiled  of  the  execution  of  such  second  or 
other  contract  or  contracts  within  the  time,  and 
in  like  manner,  as  is  before  directed  concerning 
such  original  contract., 

E  3 
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An  application  was  made  that  the  clerk  of  an 
attorney  might  be  discharged  from  his  articles 
of  clerkship,  on  ah  affidavit  that  his  master  the 
attorney  had  become  a  bankrupt,  and  absconded 
to  foreign  parts,  and  had  failed  to  surrender  him- 
self under  the  commission  of  bankruptcy  issued 
against  him.  Le  Blanc,  J.  said  that  it  must  be 
a  rule  nisi  only,  in  'order  to  give  the  other  party 
an  opportunity  of  answering  the  affidavit ;  and 
doubts  being  raised  as  to  where  the  rule  should 
be  served,  he  directed  it  to  be  served  at  the  last 
place  of  abode  of  the  attorney,  and  on  the  clerk 
to  the  commission  of  bankruptcy;  and  that  it 
should  aliso  be  stuck  up  in  the  King's  Bench 
office.  A  rule  ni^i  was  granted,  and  directed  to 
be  served  as  above  mentioned  (a.) 


SECT.   8. 


Of  the  appUcaiion  to  be  admitted.    Notices — Examinatumr^ 

Oath — Enroknent, 

9 

The  next  step  is  to  give  due  notice  of  the 
intention  to  apply  for  admission.  The  nature  of 
these  notices  is  pointed  out  in  the  following 
rules  of  court : 

By  the  rule  of  Trin.  31  Geo.  3.  1791,  every 
person  who  shall  intend  to  apply  for  admission 
as  an  attorney  in  this  court,  and  who  shall  not 

(a)  Anon.  1  Ch.  558.  n.  7  Nov.  1815;  Auob.  2  Ch.63. 
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have  been  adpiitted  an  attorney  or  sdicitor  of 
any  other  court,  shall  for  the  space  of  one  full 
term  previous  to  the  term  in  which  such  per8<m 
shall  apply  to  be  admitted,  cause  his  name  and 
place  of  abode,  and  also  the  Tuone  or  names  and 
place  or  places  of  abode  of  the  attorney  or  at* 
tomies  to  whom  he  shall  have  been  articled, 
written  in  legible  characters,  to  be  affixed  on 
the  outside  of  the  court  of  King's  Bench,  in 
such  place  as  public  notices  are  usually  affixed, 
and  also  in  same  conspicuous  j^ace  in  the  chambers 
of  each  of  the  judges  of  this  court  {5}^  and  in 
the  King's  Bench  office;  and  that  no  person 
who  shall  not  have  regularly  complied  with  this 
order  shall  in  fiiture  be  admitted  an  attorney  of 
this  court 

The  rule  of  Trinity  term  33  Geo.  3.  1 793, 
directs,  that  every- person  who  intends  to  apply 
for  admission  shall  for  the  space  of  one  full 
term,  in  which  sfuch  person  shall  apply  to  be 
admitted,  eiter  &e  cau^  to  be  entered  in  a  book 
to  be  kept  for  that  purpose  at  each  of  the  judges 
chambers  of  this  court,  his  name  and  place  of 
abdde,  anid  also  the  name  ai^  place  of  abode  of 
the  i^mey  oir  atfomies  to  t^hom  he  i^all  have 
bein  articled,  and  that  no  person  who  shall  not 
have  complSe^  with  this  itde  shall  in  future  be 
a^tttd  ab  Mtdtmejr. 

(b)  TUU  part  oT  the  rule  is  altered  by  tbe  rule  of  Trio. 
33  ^«>.  3. 

£  4 
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Where  there  has-been  an  oisignmefU  of  t&e 
articles,  the  names  of  both  attcmies  nrnst  be 
specified  in  the  notices. 

In  Ej;  parte  Stokes  an  application  was  made 
to  admit  an  attorney,  on  an  affidavit,  stating  that 
he  had  regularly  served  his  clerkship  about  three 
years  sinpe,  part  of  his  time  being  served  with 
one  attorney,  and  the  remainder  with  another,  to 
whom  the  articles  of  clerkship  were  assigned. 
,He  had  stuck  up  in  Westminster  Hall,  and  had 
entered  in  the  books  at  the  judges  chambers,  the 
usual  notices  of  his  intention  to  apply  to  the 
court  for  admission,  but  from  accident  he  omitted 
to  insert  in  the  notices  the  name  of  the  assignee 
of  his  articles.  It  was  submitted,  however,  that 
this  was  not  a  sufficient  objection  to  his  admis* 
sion,  it  being  a  mere  mistake,  and  not  arising 
from  any  intentional  omission. 

The  Court,  upon  reference  to  the  Master, 
said,  that  if  they  were  to  suffer  the  admission  of 
the  application  under  the  circumstances  stated, 
it  would  be  in  effect  annulling  the  rule  which 
required  the  notices  tp  state  with  whom  the 
party  had  served  his  clerkship.  In  this  parti- 
cular case  it  was  the  more  requisite  that  the 
applicant  should  have  inserted  in  his  notices  the 
name  of  the  assignee  6f  his  articles,  because 
the  latter  part  of  his  time,  which  was  the  most 
important,  would  have  been  served  witii  the 
assignee* 
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Ad]iii08i<Mi  was  refuaed  antil  the  rale  <^  court 
should  have  been  complied  with  (c). 

After  the  expiration  of  the  term  of  five  years, 
and  due  notice  given,  the  person  under  qualifi^ 
fication  should  be  examined^  twom^  admitted^ 
and  enroUed  (d).  Where  there  is  no  opposition 
to  his  admission,  and  he  can  produce  satisfactory 
testimonials  of  faithful  service  from  the  attorney 
to  whom  he  ha^  been  articled,  the  judges  in  their 
discretion,  dispense  with  his  personal  examina- 
tion ;  but  the  taking  of  the  oath,  and  the  enrol- 
ment, are  indispensable  requisites  to  complete  the 
qualification  and  enable  the  person  to  (practise. 

By  sec.  3.  of  2  Geo.  3.  c.  S3,  it  is  enacted^  that 
the  judges  of  the  said  courts  respectively,  or 
any  one  or  more  of  them,  shall,  and  they  are 
hereby  authorized  and  required,  before  they  shall 
admit  such  person  to  take  the  said  oath,  to 
esamne  and  ingmre,  by  such  ways  and  means 
as  ihey  shall  think  proper,  touching  his  Jitness 
and  capacity  to  act  as  an  attorney  ;  and  if  such 
judge  or  judges  respectively  shall  be  thereby 
satisfied  that  such  person  is  duly  qualified  to  be 
admitted  to  act  as  an  attorney,  then,  and  not 
otherwise,  the  said  judge  or  judges  of  the  said 
courts  respectively  shall  and  they  are  hereby  au- 
thorized to  administer  (e)  to  such  persons  the  oath 

directed  to  he  taken  by  attoraies, 


(c)  1  Chit  556.  sigth  Jane,  i8ig. 

(d)  «  Geo.  s.  c.  93.  B.  5. 

(e)  Sect.  6.  is  the  same  .as  seot.  3,  except  that  the  words 
**  m  open  court"  are  here  introdqced. 
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and  after  such  oath  taken,  to  cause  him  to  be 
admitted  an  attorney  of  such  court  respectively, 
and  his  name  to  be  enrolled  as  an  attorney  of 
such  court  respectively,  without  any  fee  or  re- 
ward, other  than  one  shilling  for  administering 
such  oath ;  which  admission  shall  be  written  on 
fiarchment  in  the  English  tongue,  in  a  common 
legible  hand,  and  signed  by  such  judge  or  judges 
respectively,  whereon  the  lawful  stamp  shall  be 
first  impressed,  and  shall  be  delivered  to  such 
person  so  admitted. 

Sec.  4.  And  it  is  further  enacted,  that  the 
Master  of  the  Rolls,  or  two  of  the  Masters  of  the 
Chancery,  the  Barons  of  the  court  of  Exchequer, 
the  Chancellor  of  the  dutchy  of  Lancaster,  and 
the  judges  of  the  said  other  courts  of  Equity  for 
the  time  being  respectively,  or  any  one  or  more 
of  them,  shall  and  they  are  hereby  authorized 
and  required,  before  he  or  they  shall  admit  any 
person  to  take  the  said  oath,  to  examine  and  in* 
quire,  by  such  ways  and  means  as  he  or  they  shall 
think  proper,  touching  his  fitness  and  capacity 
to  act  as  a  solicitor  in  such  courts  of  ^uity 
respectively;  and  if  die  said  Master  of  the  RoOs, 
or  two  Masters  of  the  Chancery,  the  Barons 
of  the  court  of  Exchequer,  the  Chancellor  of 
the  dutchy  of  LancaMer,  or  the  judges  of  the 
tsaid  other  courts  of  equity  tor  the  time  I>i6ing, 
or  any  one  or  more  of  them  respectively,  shall  be 
thereby  satisfied  that  such  person  is  duly  quali- 
fied to  be  admitted  to  act  as  a  solidtdr  in  such 
court  of  equity,  then,  and  not  otherwise,  th^  said 
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Master  of  the  Rolls,  two  Masters  of  the  Chan- 
cery, the  Baions  of  the  court  of  Exchequer,  the 
Chancellor  of  the  dutchy  of  Lancaster,  and  the 
judges  of  the  said  other  courts  of  equity  for  the 
time  being  respectively,  or  any  one  or  more  of 
them,  shall  and  they  are  hereby  authorized  to  * 
administer  (/)  to  such  person  the  oath  hereinafter 
directed  to  be  taken  by  solicitors,  and  after  such 
oath  taken,  to  cause  him  to  be  'admitted  a  soli- 
citor in  such  court  of  equity,  and  his  name  to 
be  enrolled  as  a  solicitor  in  such  court,  without 
any  fee  or  reward,  other  than  one  shilling  for 
administering  such  oath,  which  admission  shall 
be  wntten  on  parchment  in  English,  and  in  a 
common  legible  hand,  and  signed  by  the  Master 
of  the  Rolls,  two  Masters  of  the  Chancery, 
the  Barons  of  the  Exchequer,  the  Chancellor  of 
the  dutchy  of  Lancaster,  and  the  judges  of  the 
said  other  courts  of  equity  respectively,  or  such 
of  them  who  ahill  admit  such  person  to  be  a 
solicitor,  whereon  a  treble  forty-shillings  stamp 
shall  be  first  inq>re8sed,  and  shall  be  delivered 
to  the  person  so  admitted. 

.By  sec  3.  1  Geo.  21..C  2$.  it  is  anaeted^  that 
no  p^Bson  shall  be  permitted  to  act  as  a  soUdtar, 
or  to  sue  out  any  wnt  or  process,  or  to  com* 
mence,  carry  on,  solicit  or  defend .  aay  ftuit  or 
any  proceedings,  in  the  name  of  any  other 
person,  in  any  court  of  equity,  eitJber  in  his 
ll^esty 's  high  court  of  Chancery,  court  of  Equity, 

(/)  The  Ml  sect  k  like  the  4th,  with  the  addition  of  the 
words  **  IN  open  caurtJ' 
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in  the  Exchequer  Chamber,  court  of  the  dntchy 
chamber  of  Lancaster  at  Westmmster,  or  courts 
of  the  counties  palatine  of  Chester,  Lancaster, 
or  Durham,  or  of  the  great  Sessions  in  Wales, 
or  in  any  other  inferior  court  of  equity  in  that 
part  of  Great  Britain  called  England,  unless  such 
person  shall  jtake  the  oath  hereinafter  directed 
and  i^pointed  to  be  taken  by  solicitors  in  courts 
of  equity,  and  Bhall  also  be  admitted  and  en« 
rolled  on  or  before  the  said  1st  day  of  lOe- 
cember  1730,  in  such  of  the  said  courts  of 
Equity  where  he  shall  act  as  a  solicitor,  or 
shall  be  sworn,  admitted,  and  enrolled  after  the 
said  1  St  day  of  December,  in  such  manner  as 
hereinafter  directed  (g). 

According  to  sec.  13,  every  person  who  shall 
pursuant  to  this  act  be  admitted  and  enrolled  to 
be  an  attorn^  in  the  said  courts  of  King  s  Bench, 
Common  Pleas,  Exchequer,  great  Sessions  in 
Wales,  counties  palatine  of  Chester,  Lancaster, 
and  Durham,  or  any  inferior  courts  of  record, 
wherein  attomies  have  been  accustomably  ad- 
mitted and  sworn,  shall  before  he  is  admitted 
and  enrolled  as  aforesaid,  take  and  subscribe  the 
oath  ftfUowing,  instead  of  die  oath  heretofore 
usually  taken  by  the  attomies  of  such  courts 
respectively. 

**  I,  A.  B.  do  swear,  that  I  will  truly  and  ho- 
nestly demean  myself  in  the  practice  of  an 
attorney,  according  to  the  best  of  my  knowledge 
and  ability.  So  help  me  God.'' 

(g)  For  similar  provisions  respectins  ft^^ornks  see  p.  31 ,  ante. 
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And  bj  Ae  14th  sectioii,  every  person  nvho 
sball  .pursuant  to  this  act  be  admitted  and  en* 
rolled  to  be  a  Solicitar  in  the  said  high  court  of 
Chanoerj,  or  in  any  of  the  other  courts  of  equity 
aforesaid,  shall,  bdbre  he  shall  be  so  admitted 
and  enrolled,  take  and  subscribe  the  oath  fdlow- 
ing,  viz* — 

^^  I,  A.  B.  do  swear,  that  I  will  truly  and  ho* 
nestly  demean  myself  in  the  practice  of  a  soli« 
citor,  according  to  the  best  of  my  knowledge  and 
ability..  ''  So  help  me  6oi>/' 

The  18th  section  enacts,  that  the  chief  clerk  of 
the  court  of  King's  Bench,  or  his  deputy,  the  clerk 
of  the  warrants  in  the  court  of  Common  Pleas,  or 
his  deputy,  the  prothonotaries  of  the  said  r^ 
spective  counties  palatine  of  Lancaster,  Chester, 
and  Durham,  and  of  the  great  Sessions  in  Wales, 
or  their  respective  deputies,  and  such  officers  of 
the  s^d  inferior  courts  of  law,  as  the  judge  or 
judges  of  the  said  inferior  courts  respectively 
shall  for  that  purpose  appoint,  shall  and  they  are 
hereby  respectively  required  from  time  to  time, 
without  fee  or  reward,  to  enrol  the  name  of 
every  person  who  shall  be  admitted  an  attorney, 
in  the  said  respective  courts  of  law,  pursuant  to 
the  directions  in  this  act,  and  the  time  when  ad- 
mitted, in  an  alphabetical  order  in  rolls  or  books, 
to  he  provided  and  kept  for  that  purpose,  in  the 
said  several  and  respective  offices,  and  also  that 
the  senior  clerk  of  the  Petty  Bag  office  in  the 
court  of  Chancery,  or  his  deputy,  the  King's  re- 
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membrancer  of  liie  court  of  Exchequer,  or  his 
deputy  tbe  chief  clerk  of  the  cburt  of  the  dutchy 
chamber  of  Lancaster,  or  his  depotj,  the  registers 
of  the  respective  courts  of  Equity  in  the  said 
counties  palatine,  and  of  the  great  SessioBs  of 
Wales,  or  their  respective  deputies,  and  such  offi^ 
cers  of  the  inferior  courts  of  equity,  as  the  judge 
or  judges  of  such  inferior  courts  respectively 
shall  for  that  purpose  appoint,  shall  and  they  are 
hereby  respectively  required  from  time  to  time, 
without  fee  or  reward,  to  enrol  the  n^me  of 
every  person  who  shall  be  admitted  a  solidtor 
in  the  said  respective  courts  of  equity,  puvsuant 
to  the  directions  in  this  act,  and  the  time  when 
admitted,  in  an  alphabetical  order,  in  rolls  or 
books  to  be  kept  for  that  purpose  in  the  said 
respective  offices  in  the  said  courts  of  equity ; 
to  which  rolls  or  boioks  in  the  said  courts^*  of 
law  and  equity  respectively  all  persons  shall  and 
may  have  free  access,  without  fee  or  reward. 

It  is  provided  by  the  20th  section,  tiiat  any 
person  who  shall  be  sworn,  admitted,  and  en* 
rolled  to  be  an  attorney  in  any  of  the  said  courts 
of  King's  Bench,  Common  Pleas,  Exchequer, 
counties  palatine  of  Chester,  Lancaster,  and 
Durham,  and  great  Sessions  in  Wales,  as  herein 
before  directed,  may  be  sworn,  admitted,  and 
enrolled  to  be  a  solicitar  in  all  or  any  of  th^ 
courts  of  equity  aforesaid,  wUhma  amf  fee  for 
the  oath,  or  any  stantp  to  be  impressed  on  the 
parchment  whereon    such  admission  shall   be 
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written,  if  the  Master  of  liie  Rolls,  two  Masters  of 
the  Chancery,  the  Barons  of  the  court  of  Bxr 
chequar,  the  Chancellor  of  the  dutchy  of  Lan- 
caster, and  the  judges  of  the  said  other  courts  of 
equity  for  the  time  being,  or  any  of  them  re- 
spectively, shall,.  iq)on  examining  such  attorney, 
touching  his  fitness  and  capacity  to  act  as  a 
solicitor  in  courts  of  equity,  be  satisfied  that  such 
attorney  is  duly  qualified  to  be  so  admitted. 

By  1 2  Geo.  2.  c.  1 5.  s.  8,  any  person  being 
one  of  the  people  called  Quakers,  who  may  have 
served  or  shall  hereafter  serve  a  clerkship  with 
an  attorney  or  solicitor,  and  shall  be  qualified  as 
by  the  said  act  before  is  required,  shall,  upon 
taking  his  solemn  afirmatum^  instead  of  the 
oaths  thereby  directed  to  be  taken  before  such 
judges  and  others,  who  are  hereby  authorized 
and  required  to  administer  the  said  affirmation, 
be  admitted  and  enrolled  as  an  attorney  or  soli- 
citor, as  if  he  had  taken  the  said  oaths,  any 
thing  in  the  said  act  to  the  contrary  notwith- 
standing. 

By  34  Geo.  3.  c.  14.  s.  3,  it  is  enacted,  that 
every  person  to  be  admitted  a  solicitor  or  attor- 
ney in  any  of  the^said  courts  by  virtue  of  any 
'  such  contract  as  aforesaid,  made,  &c.  and  service 
imder  the  same,  before  he  shall  be  permitted  to 
practise  as  a  solicitor  or  attorney  in  such  court, 
or  to  be  enrolled  or  registered  therein,  shall  make 
an  affidavit  of  the  due  payment  of  the  duty  by 
this  act  imposed,  and  shall  insert  in  such  affi- 
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davity  the  sum  paid  in  respect  thereof,  and  shall 
also  specify  the  name  aani  jiact  of  abode  of  the 
person  or  persons  with  whom  such  contract  of 
service  was  entered  into,  the  tifM  of  the  ejxcu- 
turn  thereof,  and  the  time  of  enrolling  or 
Mgisfering  the  same ;  and  in  case  such  person 
shall  have  been  previously  admitted  a  solicitor 
or  attorney  in  some  other  court,  shall  also  specify 
in  such  affidavit  the  court  in  which  he  has  been 
so  admitted,  and  the  time  of  his  admission 
therein,  and  shall  cause  the  same  to  be  duly 
filed  in  the  court  in  which  he  proposes  to  be  so 
admitted  a  solicitor  or  attorney,  with  the  proper 
officer  (to  be  appointed  by  each  such  court  for 
receiving  and  filing  such  affidavits),  and  every 
such  affidavit  shall  be  produced  and  openly  read 
in  court,  in  which  such  person  shall  be  admitted 
a  solicitor  or  attorney,  before  he  shall  be  enrolled 
or  registered  therein. 
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SECT.    9. 

f)ffhe  Aiffdnion  at  Solkiton  of  persons  oHkltd  to 

Clerks  m  Court, 

Bt  sect.  16  of  22  Geo.  2.  c.  46,  any  person 
wbo  shall  have  been  admitted  a  sworn  clerk  in  the 
office  of  the  Six  Clerks  of  the  court  of  Chancery, 
or  shall  have  been  bound  by  contract  in  writing 
to  serve  as  a  clerk  for  and  during  the  space  of 
five  years  to  a  sworn  clerk  in  the  said  office^  and 
for  and  during  the  said  term  of  five  years  shall 
have  continued  in  such  service,  and  shall  have 
continued  in  such  service  for  the  space  of  three 
years  or  more»  and  shall  have  been  admitted  a 
waiting  clerk^  or  acted  as  such  during  the  residue 
of  the  said  term  of  five  years,  may  be  examined, 
sworn  and  admitted,  and  enrolled  as  a  solicitor, 
in  the  same  manner  as  solicitors  in  courts  of 
equity  are  by  the  said  act  required  to  be  exa- 
mined, sworn^  admitted  and  enrolled,  any  thing 
in  the  said  act  to  the  contrary  notwithstanding. 

And  l^y  the  17th  section,  if  any  sworn  clerk 
in  the  Six  Clerk's  office,  with  and  to  whom  any 
person  hath  been  or  shall  be  bound  by  contract  in 
writing  as  aforesaid  to  serve  as  a  clerk  for  the 
term  of  five  years,  shall  happen  to  die  before  the 
^  expiration  of  the  said  term  of  five  years,  or  if  such 
•  contract  shall  by  mutual  consent  of  the  parties  be 
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vacated,  or  in  case  such  clerk  be  legally  dis- 
charged by  any  rule  or  order  of  the  court  of 
Chancery  before  the  expiration  of  the  said  term 
of  five  y ears,  then  and  in  any  of  the  said  cases,  if 
such  clerk  shall  by  contract  in  writing  be  obliged 
to  serve,  and  shall  accordingly  serve  as  a  clerk  to 
any  other  sworn  clerk  in  the  said  Six  Clerk's  office, 
or  to  any  solicitor  who  shall  be  sworn,  admittedi 
and  enrolled,  pursuant  to  the  2  Geo.  2.  during  the 
residue  of  the  said  term  of  five  years,  Aen  such 
service  shall  be  deemed  and  taken  to  be  as  good 
and  effectual  as  if  such  clerk  had  continued  to 
serve  as  a  clerk  for  the  term  of  five  years  to  the 
same  person  to  whom  he  was  originally  bound 
by  contract  in  writing  as  aforesaid. 

But  by  sect.  1 8,  no  sworn  clerk  in  the  Six  Clerk's 
office  shall  have  more  than  two  clerks  at  one  and 
the  same  time,  including  the  clerk  who  shall  b^ 
entered  on  the  roll  kept  by  the  Master  of  the 
Rolls,  or  his  secretary  for  that  purpose. 


SECT.    10; 
Of  the  Exceptions  in  favour  of  particular  Penons. 

The  2  Geo.  s.  c.  23.  s.  26,  provides^  that  the 
act  shall  not  extend  or  be  construed  to  extend  to 
the  examination,  swearing,  admission,  or  enrol- 
ment of  the  six  cleiks  of  the  court  of  Chancery^ 
or  the  sworn  clerks  in  their  office,  or  the  waiting 
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clerks  belcmging  to  the  said  six  clerks,  or  the . 
cnrsitors  of  the  said  court,  or  of  the  clerks  of  the 
Petty  Bag  office,  or  of  the  cleiks  of  the  King's 
coroner  and  attomey  in  ike  conrt  of  King's  B^ich, 
or  of  &e  filazers  of  the  same  court,  or  of  the  Gazers 
of  the  court  of  Common  Pleas  at  Westminster,  or 
of  the  attomies  of  the  court  of  the  dutchy  chamber 
of  Lancaster,  or  of  the  attomies  of  the  court  of 
Exchequer  at  Chester,  or  of  the  attomies  of  the 
courts  of  the  Lord  Mayor  and  Sheriffs  of  Lon- 
don respectively  for  the  time  being,  but  that  the 
said  clerks,  filazers,  and  attomies  respectively, 
shall  and  may  be  examined,  sworn,  admitted, 
enrolled,  and  practise  in  their  respective  courts 
and  offices  aforesaid  in  like  manner  as  they  might 
have  been  or  done  before  the  making  of  this  act- 
And  the  19th  sect  aa  G.  2.  c.  46,  declares,  that 
the  act  shall  not  extend  or  be  constmed  to  extend 
to  the  tadcing  ot  binding,  examination,  swearing, 
admismn  or  enrolment  of  the  attomies  or  clerks  of 
the  offices  of  &e  King's  Kemembnmcer,  Treasu* 
rer^s  Remembrancer,  Pipe,  or  office  of  Pleas  ih  the 
court  of  Exehequ^  at  Westminster  for  the  time 
being,  but  that  the  said  attx)mieii  and  clerks  of  the 
said  respective  offices  shall  and  may  be  taken, 
bound,  approved;  swom,  admitted,  and  practise  in 
he  said  court  of  Exchequer  in  like  manner  as  they 
usuidly  have  been,  and  might  have  done  before 
the  making  -of  llns  act,  and  may  practise  in  any 
either  of  the  courts  of  Record  before  mehtioned, 
in  the  name  and  with  the  consent  of  some  sworn 
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attoniey  of  such  court,  such  consent  being  in 
writing,  and  signed  by  such  attorney  as  afore>-  • 
said,  in  the  manner  as  they  have  usually  been, 
and  might  have  done  before  the  making  of  tlus 
act,  any  thing  herein  contained  to  the  contrary 
notwithstanding. 


SECT.  11. 


Of  the  Annual  Cert^cate,  and  Us  Registry. 

The  last  act  of  qualification  to  enable  a  person 
to  practise  as  an  attorney  is  the  annual  certificate. 
This,  by  37  Geo.  3.  c.  90,  is  to  be  taken  out  by 
every  attorney  or  solicitor  admitted  in  the  courts 
at  Westminster,  or  in  the  courts  of  Great  Sessions 
in  Wales,  or  in  the  counties  palatine  of  Chester, 
Lancaster,  and  Durham,  or  in  any  other  court 
in  England  holding,  pleas  where  the  debt  or 
damage  amounts  to  40^.  Every  admitted  proc- 
tor in  any  of  the  Ecclesiastical  or  Admiralty 
courts  in  England  must .  also  procure  such  certi- 
ficate ;  so  also  must  every  adhnitSted  writer  to  the 
signet  J  or  solicitor,  agent,  attorney,  or  procurator 
in  any  of  the  courts  in  Scotland,  aikl  every  ad* 
mitted  or  enrolled  notary  ptibUc  in  England  or 
Scotland,  and  also  every  sworn  clerks  clerk  in 
court,  and  other  clerk  or  officer  in  any  of  the 
courts  aforesaid,  who  in  his  own  name,,  or  in 
the  name  of  any  other  person,  shall  commence, 
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.prosecute,  carry  on,  or  defend  any  action,  suit, 
prosecution,  or  other  proceeding  in  any  of  the 
courts  aforesaid,  or  do  any  notarial  act  what- 
ever for  or  in ;  expectatiop  of  any  fee,  gain,  or 
TCward,  as  an  attorney,  solicitor,  agent,  proctor, 
procurator,  or  notary  public,  although  not  ad- 
mitted or  enrolled  as  such. 

If  they  reside  within  the  limits  of  the  two* 
penny-post  in  England,  or  within  the  city  or 
shire  of  Edinburgh,  and  have  been  admitted  or 
in  possession  of  office  for  three  years  or  upwards, 
the  amount  of  duty  by  55  Geo.  3.  c.  1 84,  is  1 2/.' 

If  they  have  not  been  admitted  or  in  posses- 
sion of  office  so  long,  the  duty  is  only  6  /• 

If  they  reside  elsewhere  than  within  the  limits 
above  mentioned,  and  if  they  have  been  admit- 
ted and  in  possession  of  office  for  three  years  or 
upwards,'  the  stamp  is  8  /. 
'  •  If  they  have  not  been  admitted-  or  in  posses- 
sion so  long,  then  only  4  /• 
'  But  no  p^^on  is  obliged  to  take  out  more 
Ihan  one  certificate,  although  he  should  act  in 
more  than  one  of  the  capacities  a£3resaid,  or  in 
set  eral  of  iike  covtrta  aforesaid. 

These  certificates  are  to  be  taken  out  annually 
at  the  stamp-office  between  the  1 5th  of  Novem- 
ber and  the  16th  of  December,  and  they  conti-^ 
BUe  in  force  until  the  1 5th  November  foUowibg*. 
•If  taken .  out  at  any  other  time  of  the  year,  they 
are  to  be  dated  on  the  day  of  obtaining  them>. 
and  expire  on  the  ensuing  i5th  November* 
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Persons  residing  in  any  of  the  inns  of  court, 
or  in  the  cities  of  London  or  Westminster,  or 
the  borough  of  Southwark,  the  parish  of  St 
Pancras,  or  St  Mary  le  Bone,  or  within  the 
bills  of  mortality,  or  within  the  city  of  Edin* 
burgh,  for  the  space  of  forty  day9  or  more  an 
any  one  year,  every  such  solicitor,  &c.  shall  be 
deraied  to  be  resident  within  the  limits  of  the 
different  districts,  and  shall  be  liable  to  the 
higher  duties  imposed  on  certificates,  notwith- 
standing such  solicitor,  &c.  shall  or  may  at 
other  timeS)  in  each  such  year,  reside  ^ewhere 
without  the  limits  last  mentioned  (e). 

And  by  the  37  Geo.  3.  c.  90.  sec.  27,  every 
certificate  so  to  be  obtained  as  aforesaid  dball  be 
entered  in  one  of  the  courts  in  which  the  pers6n 
described  therein  shall  be  adoftitted  and  enrolled, 
with  the  respective  officer  Or  officers  of  the  said 
courts,  appointed  by  the  35  Geo*  3^  c.  80,  to 
grant  certificates  of  enrolm^it  or  admission 
within  the  time  therein  bef(»re  prescribfdi,  or 
before  such  person  shall  be  pernCutted  to  prac*- 
tise  as  aforesaid;  and  the  said  respectiTe  officers 
Adl  from  time  to  time,  «po.  p.,«e«t  of  w., 
enter,  in  *  alphabetical  order^  the  nametr  of  the 
persons  described  in  such  respective  certificates, 
together  with  the  j^es  of  such  their  residence 
as  aforesaid,  and  the  respective  dates  of  such 
certificates,  in  books  or  rolls  to  be  prepared  for 

(e)  Sect  6. 


sect  13.]  ]t£-ADMISSION.  71 

that  puipow;  to  which  books  or  rolk  in  the 
wiid  oovirts  respectively  all  persons  shall  and 
may  at  seasonable  times  have  free  access  with- 
1  out  fee  or  reward. 

By  the  44^1  Geo.  3.  c.  59.  s.  3,  the  time  for 
enterimr  the  certificate  is  enlarged  to  the  com- 
menc^ent  of  HUary  Term. 

Whflce  the  certificates  of  an  attorney  of  the 
Common  Pleas  had  been  filed  by  mistake  for 
four  years  in  the  King's  Bench,  where  he  was 
pot  admitted,  the  court  allowed  them  to  be  filed 
aiid  entered  in  the  Common  Pleas,  on  notice 
being  given  to  the  Stamp-office  (/). 


SECT.  12. 


An  attorney  neglecting  to  obtain  his  certificate 
for  one  whole  year  is  incapable  to  piactise  in 
his  own  name,  or  in  the  name  of  any  other ;  and 
his  admission  becomes  null  and  void. 

But  any  of  the  courts  may  re-admit  the  party 
on  payment  of  all  arrears  of  duty,  and  such  fur- 
ther sum,  by  way  of  penalty,  as  the  court  shall 
think  fit  to  order  (g). 

(/)  Eg  parte  J<m€9^  4  Moore,  347. 

(g)  37  Geo.  3.  c  90.  sect:  31.  By  sect.  30,  penalties  are 
imposed  for  practistng  without  a  certificate  duly  taken  out  and 
cMiered,  and  the  attorney  is  rendered  incapable  of  recovering 
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The  cases  in  which  it  is  necessary  for  an 
attorney  to  be  re^admitted  before  he  can  prac* 
tise,  are, 

ist,  Where  he  has  been  struck  off  the  roll/ 
either  at  his  own  request,  or  for  misconduct : 

2d,  Where  he  has  omitted  or  neglected  to 
take  out  his  certificate. 

It  does  not  appear  to  be  actually  decided  that 
a  mere  discontinuance  to  practise  has  the  effect 
of  rendering  the  admission  void,  provided  the 
certificate  be  regularly  token  out ;  yet,  perhaps, 
a  total  discontinuance  of  practice  for  a  very 
long  time  will  disqualify  the  party  (A). 

An  attorney  who  has  been  struck  off  the  roll 
at  his  own  request,  and  has  ceased  to  practise, 
may  be  re-admitted  upon  giving  a  term's  notice, 
and  paying  the  duty  of  the  current  year,  without 
the  arrears,  and  without  fine. 

But  an  attorney  cannot  be  struck  off  die  roll 
on  his  own  motion,  although  he  has  never  prac* 
tised,  without  an  affidavit  that  no  proceedings 
are  pending  against  him  for  misconduct.  An 
application  was  made  for  a  rule  to  show  cause 
why  an  attorney  (who  was  about  to  enter  into 
holy  orders)  should  not  be  struck  off  the  roll, 
grounded  on  an  affidavit  that  he  had  never  prac* 
tised  as  an  attorney,  which,  it  was  contended, 
was  sufficient  without  the  usual  clause  that  no 

{h)  See  Ex  parte  Froit^  1  ChiU  558,  where  re^dmioion 
was  refused  on  th^  ground  of  a  want  of  experience^ .  arismg 
from  having  discontinued  practice.  But  see  Ex  parte  CaUardy 
s  B.  &  A.  315. 
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proceedings  were  priding  against  him  for  mis- 
conduct. 

DampieTy  J.  The  usual  form  must  be  ad- 
hered to ;  and  unless  there  is  an  affidavit  that 
no  proceedings  are  depending  against  the  attor- 
ney for  misconduct,  the  rule  cannot  be  granted. 
— Rule  refused  accordingly  (i). 

It  has  been  held  that  die  37  Geo.  3.  c.  90, 
s.  3 1  y  requiring  the  payment  of  arrears  of  duty 
upon  re-admission  of  attomies,  is  tcT  be  con- 
fined to  such  only  as  have  neglected  to  take  out 
their  certificate^  and  not  to  such  as  have  been 
struck  off  the  roll  upon  their  own  motion  (k). 

The  word  "  neglect,^  in  the  37  G.  3,  c.  90, 
s.  3 1 9  implies  culpability ;  if,  therefore, .  the 
party  has  ceased  to  practise  in  the  interval, 
he.  is  not  required  to  pay  the  duty  (J). 

In  ea:  parte  Callardy  the  attorney  had  been 
struck  off  the  roll  at  his  own  desire  fifteen  years 
before,  and  had  not  practised  in  any  way  since ; 
and  he  was  re-admitted  without  paying  arrears 
or  penalty. 

But  in  order  to  exempt  a  party  from  the  pay- 
ment of  a  fine,  or  arrears  of  duty  upon  his  re- 
admission,  he  must  positively  state,  in  his  affi- 
davit, in  eipress  terms,  that  during  the  interval 
he  has  not  practised  in  this  court  (jn). 

(i)  Anon.  T.  T.  1815.  i  Cb.  558,  and  see  Tidd^  6th  ed.  80. 
(k)  Ex  parte  Callard,  2  B.  &  A.  315.  n.  a. 
(l)  Ex  parte  Matsmy  «  D.  &  R.  938;   ex  parte  dm* 
ninghamy  1  Biog/  94. 

{jn)  Ex  parte 1  Cbit.  316,  &  646. 
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The  affidavit  should  also  go  on  to  state,  that 
the  party  applying  is  under  no  apprehension  of 
any  complaint  against  him  (n). 

The  attorney  applying  for  re-admission  must 
also  satisfy  the  court  that  he  ought  to  be  restored. 

In  ejr  parte  Frost  (o),  it  was  moved  to  restore 
an  attorney  who  had  been  struck  off  the  roll  on 
conviction  -for  seditious  practices,  and  had  after- 
wards received  a  pardon,  it  w«s  ccnteBded 
that  the  oflfenee  was  cleared,  and  consequently 
die  party  was  entitled  to  be  re-admitted ;  but 
Ae  court  rejected  the  application.  They  said 
they  could  discover  no  reason  for  reinstating 
thid  gentleman  in  the  office  of  attorney ;  and  the 
want  of  experience,  arising  from  his  having  dis- 
continued practice,  was,  independently  of  the 
other  circumstances,  a  sufficient  ground  for  not 
acceding  to  the  motion  (p). 

Where  an  attorney  has  not  taken  out  his  certifi- 
cate, owing  to  the  inadvertance  or  neglect  of  his 
agent  or  clerk,  and  has  continued  to  practise  in 
ignorance  of  the  omission,  he  may  be  re-admit- 
ted without  a  term's  mticCy  and  in  some  instances 
without  a  fine. 

The  following^  are  some  of  the  cases  which 
fltustrate  this  point.  Though  all  the  circum- 
stances are  not  alike  in  each  case,  the  decisions 
proceed  on  the  same  principle. 

(n)  Ex  parte  Smih,  i  Chit  693. 
(o)  1  Chit.  558,  n.  Feb*  8,  1815. 
ip)  See  also  Tidd,  6th  £d.  80. 
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iln  applieation  was  made  to  m^dmit  Mr. 
Davis,  an  altoraey,  wliose  agent  had  for  two 
years  neglected  to  take  out  his  certificate,  having 
reoeroed  imtructians  so  ia  do.  He  had  continued 
to  practise,  not  knowing  that  his  certificate  had 
not  been  takoi  out;  and,  therdftMre,  he  now  ap^ 
plied  to  be  re-admitted  upon  paying  up  the 
arrears  of  duty,  and  without  /sticking  up  the 
usual  notice. 

The  Cjourt  at  first  doubted  whetfaw  this  lat- 
ter requisite  could  be  dispensed  with ;  but  upon 
referring  to  the  Master,  it  was  bdd  not  to  be 
necessary;  and  the  attXHuey  was  admitted  on 
the  terms  prayed  (g). 

An  attorney  who  had  not  taken  out  his  cer- 
tificate, through  the  negligence  of  his  agent,  and 
had  continued  to  practise  unconsciously,  was 
allowed  to  be  re-^admitted  without  g^riiig  a 
term'jB  notice  (r). 

So  an  attorney  was  re-admitled  without  a 
term's  notice  on  payment  of  arreani^  where  his 
certificate  had  expired  through  the  negligence 
of  his  agent,  to  wham  he  had  remitted  money 
for  the  expenses  (s). 

Where  an  attorney  implied  to  he  re-^admitted, 
the  omission  to  take  out  his  certificate  hayii^ 


(1)  35  Nov.  1819.  1  Chit.  673 ;  and  see  ex  parte  Platts, 
ib.  69a. 

(r)  Ex  parte  Dent^  1  B.  &  A.  1 8g.  It  did  not  appear  in  this 
case  that  theagent  bad  been  instructed  to  takeout  the  certificate* 
(«)  3  Moore,  578.  Ex  parte  Christian, 
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been  occasioned  by  the  default  of  his  clerk,  wha 
kad  for  three  years  misapplied  the  money  given 
him  for  that  purpose,  the  Court  held  it  to  be  the 
practice  to  have  notice  given,  and  the  approval 
of  the  Attorney-general :  and  therefore  granted 
the  rule  conditionally,  on  producing  a  brief  oi 
consent  signed  by  him  (f). 

An  application  was  made  to  re-admit  two  at* 
tomies  without  giving  a  term's  notice,  grounded 
on  an  affidavit  which  stated  that  these  gentlemen 
had  for  a  great  many  years  regularly  taken  out 
their  certificate,  but  for  the  current  year  they 
had  received  a  notice  from  the  stamp-office  that 
the  duty  was  not  paid.  On  inquiring  into  the 
cause  of  this  notice,  they  discovered  that  one 
of  their  clerks,  who  had  been  in  the  habit  of 
paying  the  duty,  had  negle<^d  to  do  so  for  the 
current  year,  through  inadvertence..  In  support 
of  this  application  he  cited  er  parte  Winter  (u). 
:  Best,  J.,  inquired  of  the  Master,  as  to  the 
practice,  who  said  that  the  usual  practice  was  to 
give  a  term's  notice ;  but  his  lordship,  on  the 
authority  of  the '  case  referred  to,  granted  the* 
application  {x). 

.  Since  the  previous  cases  were  decided,  the  court 
has  determined  to  impose  a  fine  upon  re-admis<- 
sion  in  every  instance  where  the  certificate  was. 
neglected  to  be  taken  out. 

(0  8  Taunt  C.  P.  lag.  Ex  parte  Winter. 
*  (tf)  1  Barn.  &  Aid.  igo.    8  Taunt,  isg. 
(x)  1  Chit.  163.  8  Feb.  1819. 
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Thus  it  wajs  moved,  that  Mr.  Leacroft  might 
be  re-admitted  without  the  payment  of  any  fine. 
It  appeared  that  he  had  employed  an  agent  to  take 
out  his  certificate  annualfyy  and  had  eontinued 
to  practise  up  to  the  time  of  the  application ;  but 
his  agent  had  neglected  to  do  it.  As  soon  as 
he  bad  discovered  it,  the  application  was  made 
to  the  Court-  ,      : 

Abbott^  C.  J.,  said,  that  the  Court  had  had 
many  applications  of  this  sort,  and  that  they 
thought  it  expedient,  for  the  good  of  the  Profes- 
sion, that  attomies  should  take  care  to  make 
inquiries,  and  to  inform  themselves  as.  to  the 
fact,  whether  such  certificates  were  taken  out, 
and  to  have  such  certificate  sent  down  to  them 
annually.  And  that,  therefore,  in  order  to  esta^ 
blish  this  as  a  rule  on  this  sul]gect,  they  would 
not  in  any  instance  re^admit  without  a  fine 
being  also  paid.  In  the  present  case,  however, 
they  would  only  make  a  small  fine  for  the  pur- 
pose of  making  the  rule;  and  therefore  they 
ordered  that  the  party  should  be  re*admitted  oti 
payment  of  the  arrears  of  duty,  and  a  fine  of  5  /.  (jy). 

When  an  attorney  has  altogether  ceased  to 
practise^  he  is  not  obliged,  upon  an  application 

{y)  SI  Nov.  i8so.  4  Barn.  &  Aid.  90.  Although  this 
deciftioQ  applies  in  strictness  only  to  the  neglect  of  agents^  the 
principle  probably  extends  to  that  of  the  default  or  inadvertence 
.  of  clerk$ ;  attomies  in  town  therefore  should  make  a  point  of 
seeing  that  their  certificates  have  been  taken  out  and  entered. 
Attomies  in  the  conntry  should  have  them  annually  sent 
down. 
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to  bef  re-admitted,  to  pay  tbe  arreaira  of  duty. 
It  is  sufficient  to  pay  the  duty  for  the  <iurrcnt 
year. 

Several  cases  of  this  kind  have  been  deter** 
minedw  The  following  will  explain  the  grounds 
upon  which  they  depended. 

An  attorney  who  wa3'  originally  admitted  in 
the  year  1801,  and  had  regularly  taken  out  his 
certificate  till  1 804,  and  from  that  time  until  the 
month  of  June  1 3 1 8,  he  had  acted  m  clerk  to  an^ 
other  attorney,  and  had  not  in  the  interml  ever 
practised  on  his  own  account :  On  an  application 
to  be  re-admitted,  the  question  was  on  what 
terms  it  should  take  place.  The  Court,  after  con- 
sulting the  Master,  directed  the  rule  to  be  drawn 
up  to  re-admit  him  on  his  taking  ou^  the  certi- 
ficate to  practise,  and  on  payment  of  the  duty 
fof  that  year,  without  any  arrears  of  duty  or 
fine  (z}. 

(z)  £r  parte  Clarke^  ^  Barn.  &  Aid.  314.  The  following 
is  the  afiidarvit  lipcui  wUdh'the  rule  wsib  granted,  dirdcting 
re-admiteion'  upon  payment  of  the  duiy^i  and  taking  out 
certificate  for  the  present  year,  and  without  payment  of  the 
arrears: 

In  the  King's  Bench.-^'^  Thomas  Clarke,  of  Warwick^ 
street,  in  the  parish  of  St  James,  Westrainster»  in  the 
county  of  Middlesex^  Geat,.  maketh  oath*  and  asithi  That 
the  duty  of  loo^^  iioposed  opon  artideaof  d^rkship,  was 
paid  on  certain  articles  bearing, date  the  10th  day  of  Februaty, 
1794,  and  made  between  C^ey  Bayl^^  of  NewioHy  in  the 
said  county  of  Middlesex,  gent.,  ibea  one  of  the  attpmies 
of  this  honourable  couity  (since  deceased)  of  the  one  part. 
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An  application  was  made  that  Mr.  Richards 
might  be  re-^dmitted  as  an  attorney  of  theCourt^ 

and  Thomas  Clarke  the  elder,  of  Great  Ormond-street,  in 
the  parish  of  St.  George  the  Martjr,  in  the  said  county 
of  Middlesex,  baker,  (since  also  deceased)  and  his  son^  this 
deponent,  of  the  other  part;  and  that  he,  this  deponent, 
was  duly  admitted  an  attorney  of  this  honourable  court  in  or 
about  Michaelmas  term  in  the  year  1801,  and  hath  obtained 
three  annual  certificates,  authorizing  him,  this  deponent,  to 
practise  during  the  years  1801,  1803,  and  1803.  And  this 
deponent  further  saitb,  that  he  hath  ceased  to  renew  the 
last  of  such  annual  certificates  from  the  expiration  thereof 
on  the  1st  day  of  November  1804,  on  account  of  his 
having,  from  the  same  first  day  of  November,  until  the 
month  of  June  last,  been  employed  by  respectable  attomies  of 
this  honourable  court,  and  the  court  of  Common  Pleas,  and  so- 
licitors in  Chancery,  as  their  clerk,  and  having  been  thereby 
prevented  from  practising  for  his,  this  deponent's,  own  ad- 
vantage, and  not  from  any  desire  to  defraud  his  Majesty's 
revenue,  nor  on  account  of  any  threat,  fear,  or  apprehension 
of  any  application  or  motion  being  made  to  this  court  against 
him,  this  deponent*  And  this  deponent  saith,  he  hath  not  in- 
curred any  penalty  or  penislties  whatever  by  practising  as  an 
attorney  in  his  own  or  any  other  person's  name.  And  this 
deponent  further  saith,  that  from  tjie  said  1st  day  of  November, 
1804,  the  time  of  the  expiration  of  the  last  certificate  obtained 
by  this  deponent  as  aforesaid,  down  to  the  present  time,  he 
hath  actually  abstained  from  practising  as  an  attorney  for  his 
own  benefit  and  profit;  and  hath  from  the  said  1st  day  of 
November  1804^  until  the  month  of  June  last,  been  employed 
solely  as  clerk  to  respectable  attonues  of  the  court  of  King's 
Bench  and  Common  Pleas,  and  solicitors  in  Chancery,  and  for 
their  sole  benefit  and  profit.  And  that  he,  this  deponent,  hath 
not  been  at  any  time  employed,  concerned  or  engaged,  either 
as  principal  or  otherwise,  in  any  other  profession  or  business. 
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without  fine,  and  without  paying  any  arrears  of 
duty,  on  an  afiidavit,  stating,  that  for  two  years 
last  past  he  had  been  wholly  prevented  from 
practising  by  reason  of  illness.     As  the  practice 

And  this  deponent  likewise  saith,  that  he,  this  deponeht  did, 
previous  to  the  first  day  of  Michaelmas  term  last,  serve  the 
solicitor  for  the  Commissioners  of  His  Majesty's  stamp-duties 
with  a  notice  in  writing,  containing  the  name  and  place  of 
abode  of  this  deponent,  and  the  name  and  late  place  of  abode 
of  the  said  Carey  Bayley,  deceased,  and  purporting  that  he, 
this  deponent,  intended  to  apply  as  at  the  then  next  Hilary 
term  to  be  re-admitted  an  attorney  of  this  honourable 
court,  on  payment  of  a  penalty  of  so  s,,  and  taking  out  a  cer- 
tificate for  the  year  1819,  by  deUvering  to  and  leaving  with 
a  clerk  of  the  said  last-mentioned  solicitor  at  the  Stamp-office 
in  Somerset-house,  a  true  copy  of  such  notice.  And  this  de- 
ponent also  saith,  that  he  this  deponent  did,  previous  to  the 
said  1st  day  of  Michaelmas  term  last,  affix  upon  the  outside 
of  the  court  of  King's  Bench  at  Westminster-hall,  and  in  the 
King^s  Bench  office,  in  such  places  as  public  notices  are  usually 
affixed,  and  also  did  enter  in  the  books  kept  for  that  purpose, 
at  the-  chambers  of  each  of  the  judges  of  this  honourable 
court,  notices  in  writing,  purporting  thai  this  deponent  in- 
tended to  apply  as  at  the  then  next  Hilary  term  to  be  re- 
admitted an  attorney  of  this  honourable  court,  and  which 
said  notices  did  contain  the  name  and  place  of  abode  of  this 
deponent,  and  the  name  and  late  place  of  abode  of  the  said 
Carey  Bayley,  deceased,  and  to  the  best  of  this  deponent's 
knowledge  and  lielief  such  notices  remained  and  continued  so 
affixed  and  entered  daring  the  whole  of  Michaelmas  term 
last.  •  Thomas  Clarke.'* 

Sworn  in  Court, 
this  fisd  day  of  January,  1819. 

By  the  Coort.  ♦ 

•  1  Chit  los. 


5ect.   12.]  RE-ADMISSION.  8l 

was  doubtful  whether  an  attorney  could  be  ad- 
mitted under  such  circumstances,  without  fine, 
and  without  payment  of  arrears  of  duty,  the 
judgment  of  the  Court  was  asked  as  to  the  terms 
upon  which  this  gentleman  should  be  re-ad- 
mitted. 

BatleT)  J.  after  inquiring  of  the  Master,  and 
looking  into  the  statutes,  said,  that  an  attorney 
might  be  re-admitted  without  payment  of  any 
fine  or  arrears  under  the  circumstances  stated. 

Master  Le  Blanc  said,  that  a  Mr.  Clarke  had 
been  so  re-admitted  that  term  (a). 

In  er  parte  Bartktt  (6)  it  was  moved,  that  he 
might  be  re-admitted  as  an  attorney  of  the 
court  upon  payment  of  the  arrears  of  duty,  and 
a  small  fine,  without  a  term's  notice,  on  an  affi- 
davit, stating  that  he  had  been  duly  admitted 
and  sworn,  but  for  some  time  past  had  omitted 
to  take  out  his  annual  certificate,  in  consequence 
of  his  having  involved  himself  in  pecuniary  diffi'- 
cultiesy  and  having  been  subjected  to  severe  illness 
subsequently  thereto.  The  affidavit  however  did 
not  state  that  during  that  time  he  had  discontinued 
to  practise^  or  that  he  had  continued  to  practise 
under  a  supposition  that  his  certificate  had  been 
obtained. 

Abbott,  C.  J.  If  an  attorney  discontinues 
practising,  and  applies  to  be  re-admitted,  it  is 
like  a  new  admission,   and  he  must  give  the 

(fl)  I  Chit  102.  Feb.  4,  1819.  (b)  l  Ch.  207. 
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usual  notice  in  such  cases.  The  affidavit  here 
does  not  state  that  the  party  discontinued  to 
practise.  This  is  not  like  the  case  where  the 
attorney  continues  to  practise  under  the  mistaken 
idea  that  his  certificate  has  been  taken  out  by 
his  agent,  for  in  such  case  the  Court  has  re-ad- 
mitted an  attorney  without  a  term's  notice. 

Batlet^  J.  He  must  distinctly  swear  that  he 
had  not  continued  to  practise^  otherwise  he  might 
be  criminally  culpable.  The  only  exception 
which  has  been  made  so  as  to  dispense  with  a 
term's  notice,  is  where  the  party  has  continued 
to  practise,  having  reason  to  suppose  that  his 
agent  or  some  other  person  has  taken  out  a  cer* 
tificate  for  him. 

Best,  J.  If  this  gendeman  should  be  re-ad- 
mitted upon  die  affidavit  before  the  Court,  it 
would  be  virtually  doing  away  with  the  rule 
which  requires  a  term's  notice. 

The  application  was  rejected. 

An  application  was  also  made,  that  a  gende- 
man who  had  ceased  to  practise  as  an  attorney 
for  more  than  a  year,  might  be  re-admitted  with* 
out  fine,  and  without  payment  of  any  arrears  of 
duty.  The  affidavit  did  not  in  erpress  terms  state 
that  he  had  not  practised  during  the  interval; 
and, 

HoLROYD,  J.  said  this  was  not  sufficient,  as 
die  affidavit  must  in  express  terms  state  diat  the 
party  had  not  practised  during  die  interval  in 
which  he  had  not  taken  out  his  certificate. 
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The  affidavit  beiitig  subsequently  aanended, 
the  fiat  was  granted  on  tbe  te#ms  prayed  (c). 

A  motion  was  mwle  (22d  Nov.  i8ig)  to  re- 
adifijt  an  attxxmey  upon  paying  a  sitall  fine»  vpton 
an  affidavit,  that  for  two  years  last  past  he  had 
QBBitted  to tdce o«t  hiS  certificate,  inconsequence 
of  ill*b<Mdth  and  embarrassed  circuiBstamr.es ;  but 
the  affidavit  did  not'state,  Aat  during  that  timu' 
he  had  not  poractised  in  tUs  ccmrtl 

The  Court  said,  that  in  order  to  exevpt  thu' 
gentLeman  froitai  tbe  pajmient'of  the  arreuiffof 
duty,  he  must^  posilSlvcly:  stttte,*  ihat  ddri%l  tb^t 
intarvai  he  had  nofc  practuedl  in  this  court, 
otberwinhe  must  payithe?  aneats,^  and  a- fine 
of  20  s. 
'  The  rule  was  taJcen^tipon  these  tenns. 

It  was  moved  {d  )  to  re-adnolJ  Mr.  Smith  withh 
out  payment  of  ar^eirs  <^  dwAy,  who  had-  ceased 
to  pi^ctia^oa  hisr^own  account  for  five  yeai's. 
The  affidavit  stated,  that  during  the  interval  he^ 
had  baen  part  of  the  time  in  a  bad  state  t>f  healthy 
attd  that  dxtfiqg  the  remainder  he  had  aeted  as^ 
ckrk  tounaiforny  ^f  the  cotirt,  for  tbe  sole  and ' 
only.benefit  c^  the  latten    Tfaa  afiidavit  went  on  < 
furtbiei  to  state)    that   no  t».use  of  complaint- 
existed  against  him;  that  none  bad. existed;  but 
it  did  not  state  ^^  that  he  was  under  no  appre^ 
hension  of  any  complaint  against  him/' 

HoLuoTD,  J.  doubted  whether  the.  affidavit 

(c)  1  Chit.  316.  (c?)  1  Chit.  6g9.  Nov.  27,  1819. 
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was  sufficient ;  but  upon  referring  to  the  Master 
as  to  the  practice,  he  said  the  attorney  might  be 
admitted,  although  it  was  more  correct  to  state 
in  the  affidavit  that  he  was  under  no  apprehen- 
sion of  complaint 

In  ex  parte  Davis,  a  motion  was  made  to  re- 
admit him  as  an  attorney  of  the  court,  upon  pay- 
ment of  a  small  fine,  on  an  affidavit,  stating  that 
he  had  been  admitted  three  years  since,  but  had 
never  practised. 

The  Court  said,  that  the  gentleman  was  en- 
titled to  be  re-admitted  without  any  fine  what- 
ever, as  he  had  never  practised.  A  fine  was 
never  imposed  unless  there  were  arrears  of 
duty. 

Casberd  said  that  the  practice  was  otherwise 
in  the  Common  Pleas. 
.  Re-admitted  without  fine  (e). 

In  ex  parte  Matson  (/)  it  was  moved  to  re^ 
admit  an  attorney  who  had  ceased  to  practise 
since  1817,  upon  the  usual  affidavit  required  in 
such  cases ;  and  it  was  prayed  that  he  might  be 
re-admitted  on  his  taking  out  a  certificate  to  prac- 
tise, and  on  payment  of  the  duty  for  the  current 
year,  without  any  arrears  of  duty,  or  any  fine. 
Ex  parte  Clarke  (g)  was  cited  as*  an  authority 
for  the  application. 


(e)  1  Chit.  729. 

(/)  a  D.  &  R.  238.  Nov.  28,  1822. 

(jg')2B.  &  A.  314- 
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On  behalf  of  the  Stamp-office,  the  application 
was  opposed  on  the  31  sec.  37  Geo.  3.  c.  90. 

Abbott,  C.  J.  I  think  the  case  of  ex  parte 
Clarke  was  properly  decided. 

The  words  of  section  31,  ''shall  neglect  to 
obtain  his  certificate/'  must  be  taken  in  connexion 
with  the  proviso  for  re-admission,  on  payment 
of  the  arrears  of  duty  since  the  last  certificate. 
The  distinction  is  this :  when  the  party  has  been 
practising  in  the  interval,  he  must  pay  the  arrears 
of  duty,  but  not  so  when  he  has  not  practised. 
The  word  neglect  imports  culpability.  Can  we 
say  that  an  attorney  neglects  to  take  out  his  cer- 
tificate who  does  not  practise?  Does  not  the 
term  neglect  import  a  forbearance  to  do  that 
which  by  law  a  man  ought  to  have  done  ?  The 
party,  in  cases  of  this  description,  stands  nearly 
in  the  same  situation  as  a  person  who  in  the  first 
instance  makes  an  application  to  be  admitted., 
I  think  the  word  neglect  imports  an  omission  to 
do  that  which  by  law  the  party  ought  to  have 
done ;  and  that  the  case  in  which  the  arrears  of 
duty  are  to  be  paid,  and  a  fine  to  be  imposed,  is 
only  where  the  party  having  been  admitted 
continues  to  practise,  and  neglects  to  take  out  his 
certificate  between  the  interval  of  his  first  certifi- 
cate and  the  time  when  he  applies  to  be  re-ad- 
mitted. If  the  party  has  not  practised  in  the 
interval  he  is  not  required  to  pay  the  duty. 

Ba YLET,  J.  I  am  of  the  same  opinion.  The 
proviso   for  re-admission   on   payment  of  the 

«  3 
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arrears  of  daty,  applies  only  to  such  persons  as 
have  neglected,  and  not  to  those  who  have  omitted 
to  take  out  their  certificates.  In  construing  diis 
proviso,  the  Court  thought  in  the  case  of  ejp  parte 
Clarke  that  the  neglect  to  take  out  the  certifi- 
cate must  be  a  culpable  neglect  Unless  the 
party  has  been  practising  in  the  interval  he  is  not 
subjected  to  the  pajrment  of  the  arrears  of  duty. 

Best,  J.  The  case  of  er  parte  Clarke  has 
been  constantly  acted  upon  ever  since,  and  it  is 
now  too  late  to  disturb  that  decision. 

HoLROYP,  J.  was  absent 

But  where  considerable  time  has  elapsed  since 
the  party  discontinued  to  practise,  the  Court  will 
require  a  full  affidavit  of  the  reasons  of  such  dis- 
continuance, and  that  no  cause  of  complaint 
existed  against  them  (A). 

The  rule  also  prevails  in  the  court  of  Chan- 
cery to  re-admit  a  solicitor  who  has  entirely  dis* 
continued  to  practise. 

In  ej^  parte  Adey,  an  application  was  made  to 
be  re-admitted  a  solicitor  of  Chancery,  on  pay-^ 
ment  of  a  small  fine  only,  without  arrears  of  duly. 
Mr.  Adey  had  been  admitted  in  all  the  courts  at 
Westminster  in  Feb.  1814,  and  had  not  practised 
or  taken  out  a  certificate  firom  the  time  of  hig 
admission.  The  liOrd  Chancellor  ordered  that 
he  should  be  re-admitted  a  solicitor  of  the  court, 
if  his  honour  the  Master  of  the  Rolls  should  so 

{k) Export^  Mayer,  5  Moore,  C.  P.  141. 
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please,  upon  payment  of  6s.  Sd.y  as  a  fine  on  such 
re-admission. 

And  in  ei*  parte  Murray  (i)  a  similar  applica- 
tion was  made.  Mr.  Murray  took  out  his  certi- 
ficate, which  expired  in  Nov.  1821,  and  had 
omitted  to  take  out  any  certificate  since  that  pe- 
riod. The  affidavit  stated  that  he  had  not  prac- 
tised as  an  attorney  or  solicitor  in  any  of  the 
courts  since  the  expiration  of  his  last  certificate. 

The  case  &r  parte  Adey  was  mentioned,  and 
the  affidavit  further  stated  the  practice  of  the 
court  of  King's  Bench. 

The  Lord  Chancellor  ordered,  that  the 
applicant  should  be  re-admitted,  if  his  honour 
the  Master  of  the  Rolls  should  so  please,  upon 
payment  of  such  a  fine  as  his  honour  should  think 
proper  (k). 

A  term's  notice  is  sometimes  required  to  be 
given  of  the  intention  to  apply  for  re-admission. 

An  application  was  made  on  behalf  of  Mr. 
Watson  (J)  to  be  re-admitted  an  attorney,  on 
paying  a  small  fine  and  the  arrears  of  duty,  but 
without  a  term's  notice,  on  an  affidavit,  stating, 
that  his  agent  had  taken  out  a  certificate  for  him 
in  November  last,  not  knowing  at  the  time  that 
he  had  not  had  his  certificate  for  the  preceding 
year,  which  omission  was  occasioned  by  his  having 
gone  to  Paris  upon  Imsiness^  a/nd  elsewhere^  and^ 

(f)  Reg.  Lib.  A.  1816.  foL  46. 
(A)  1  Turn.  56.  Dec.  30,  1822. 
(0  1  Ch.  ao8.  Feb.  u,  1819. 
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his  agent  having  neglected  to  take  out  his  certi- 
ficate. Under  these  circumstances  it  was  neces- 
sary this  gentleman  should  apply  to  the  Court  to 
be  re-admitted  without  a  term's  notice.  He 
referred  to  ex  parte  Winter  (m),  and  ex  parte 
Dent  (n)y  as  authorities  for  this  application. 

Bat  LEY,  J.  said,  this  case  was  distinguish- 
able from  those  referred  to,  because  they  were 
cases  where  the  party  had  been  continuing  to 
practise,  and  had  been  misled,  by  suppoang 
that  the  agent  had  duly  taken  out  the  certificate. 
But  here  that  excuse  did  not  apply,  because  the 
gentleman  on  whose  behalf  this  application  was 
made  must  necessarily  have  discontinued  prac^ 
tising  whilst  he  was  abroad^  or  else  he  might  be 
continuing  to  practise  knowing  that  he  had  not 
taken  out  his  certificate.  Unless  some  decisive 
authority  could  be  shown,  his  Lordship,  sitting 
as  a  single  judge,  did  not  think  he  could  re- 
admit the  attorney,  without  a  term's  notice. 

The  application  was  refused. 

In  cases  where  a  term's  notice  of  the  inten- 
tion to  apply  for  re-admission  is  requisite,  the 
party  may  be  re-admitted  on  the  last  day  of  the 
term :  the  notices  having  been  stuck  up  previous 
to  and  during  the  term  (o). 

(m)  1  Bam.  k  Aid.  189.  (n)  Id.  igo. 

(0)  Ex  parte  —  1  Chit.  557,  notis. 
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CHAP.  III. 

OF  THE   R£TAIX3:R  AND   AUTHORITY   OF 
ATTORNIES    AND    SOLICITORS. 


Sect. 

1.  Of  the  Retainer  or  Warrant, 
a.  Of  filing  the  Warrant. 

3.  Of  the  attestalion  of  Warrants  of  Attorn^  (executed 

in  custody, 

4.  Of  the  Extent  of  the  Authority, 

5.  Of  its  determination. 


SECT.  1. 
Of  the  Retainer  and  Warrant  of  Attorney^ 

In  practice  it  seldom  happens  that  an  attorney 
receives  a  retainer  or  warrant  in  writing  from  his 
client  In  tl^e  generality  of  instances,  the  au- 
thority is  verbdUy  given.  This  arises  from  the 
usual  course  of  the  transaction  of  business  (a). 

There  appears,  indeed,  to  be  neither  statute  nor 
common  law,  (so  far  as  the  latter  is  explained 

(a)  The  client  generally  consolts  hia  attorney  on  the  ac- 
tion to  be  brought  or  defended ;  and,  regulated  by  his  advice, 
gives  the  necessary  instructions ;  and  there  is  usually  so  much 
confidence  in  the  mutual  integrity  of  the  parties,  that  neither 
of  them  requires  to  be  boufld  by  any  formal  terms  in  writing; 
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in  books  of  authority)  to  require  or  compel  a  re- 
tainer tn  writing  (A). 

The  ordinary  rules  which  govern  a  principal 
and  his  agent  apply  to  a  client  and  his  solicitor. 

The  retainer  may  be  expressed  or  implied,  and 
it  may  be  special  or  general. 

If  the  retainer  be  in  express  terms,  and  of  a 
special  nature,  the  import  of  the  terms  will  of 
course  determine  the  extent  of  the  authority. 

A  retainer  given  generally^  and  no  limitation 
prescribed,  will  authorize  an  attorney  to  take  the 
steps  which  are  usual,  necessary,  and  reasonable, 
in  transacting  the  business  or  conducting  the 
cause  intrusted  to  him. 

An  implied  authority  to  an  attorney  is  of  the 
same  kind  as  other  implied  contracts. 

All  that  usually  passes  between  the  attorney 
and  client  in  regard  to  the  retainer  is,  that  the 
client  desires  an  action  to  be  brought,  or  a  de- 
fence to  be  made,  and  requests  that  the  attorney 
will  use  his  best  exertions. 

It  has  seldom  happened  that  the  party  has 
altogether  disowned  the  authority  of  his  attorney; 
for  if  the  attorney  had  any  real  authority,  there 
would  almost  invariabi^y  exist  sufficient  evidence 

(f))  But  see  3  Mer.  is,  where  the  solicitor  was  ordered  to 
pay  costs  for  dtaosiBnii^  a  biH  £led  without  any  akithoiity 
from  the  pUintiff.  It  was  sud  he  ought  to  have  secured 
hinMetf  by  m  attduMrity  M  vtMi^.  There  mttt  he  a  special 
authority  to  imtUmU^  but  a  geoexal  cdK  is  aufficiest  to  eoabfte 
him  to  defend  a  suit. 


of  the  retainer^  either  e^ipress  or  ia^lied.  There 
will  be  soBie  correspoodetice  of  the  clienti  or 
proof  of  his  applicaliions  at  the  office  of  the  at- 
•tomey,  and  of  his  inatruotions  or  inquiries,  that 
.will  he  sufficient  to  establish  the  general  au* 
thority  (•). 

The  cases  which  have  been  decided  upon  the 
warrant  or  authority  of  attornies  have  generally 
been  litigated  by  the  suitors,  and  have  seldoiA 
arisen  out  of  disputed  retainers  between  attorney 
jKDd  client. 

An  attorney,  hoiirever,  should  consider,  not 
merely  what  is  necessary  as  a  retainer  to  ebtitle 
himself  to  compensation  for  his  serviced,  but 
what  is  the  nature  of  the  authority  which  will 
justify  his  proceedings  to  the  Court,  and  the  op- 
posite par^,  and  enable  his  client  to  tecoVer  his 
^biiaages.  It  is  important  therefore  to  refer  to 
the  oases  which  have  been  det^miped  on  th^ 
subject 

By  the  common  law,  atlomi^  were  sppoillted 
in  court,  ifhtm,  actually  pt^senti  9^4  the  power 
to  appoint  them  out  of  court  is  giveft  by 
irtAtute  (c).  The^  are  now  uduiJly  appointed 
out  of  court  by  warrant,  which  should  regularly 
be  in  writing,  but  an  authority  by  parol  is  said 
to  be  sufficient  to  support  a  judgment  {d). 

(*)  See  Richardson  v.  Martin^  2  Bftraardist  233,  where 
proof  of  the  dieaf  s  haviDg  approved  of  the  proceedings,  was 
held  to  be  sufiicient.    And  see  Hull.  Costs,  p.  ^oo.    . 

(c)  1  Wils.  39. 

{d)  2  Keb.  J  99.     I  La.  P.  R.  134.  137. 
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An  attorney  who  appears  ought  to  have  a 
lawful  warrant,  and  there  should  be  no  mistake 
in  the  name  of  die  party  who  makes  the  attorney, 
as  one  christian  name  for  another  (e).  Nor  in 
the  name  of  the  attorney,  or  of  the  other  party  (/). 
And  in  a  suit  by  an  executor  the  character  in 
which  he  sues  must  be  stated  (g). 

But  a  misprision  in  a  warrant  of  attorney  shall 
be  amended,  and  so  default  of  it  shall  be  aided 
^fter  verdict  (A). 

If  there  be  a  mistake  in  the  attorney's  name^ 
it  may  be  amended  by  the  warrant  of  attorney ; 
for  the  warrant  of  attorney  being  precedent  will 
amend  the  roll,  and  the  Coifrt  will  take  notice 
that  it  is  the  same  that  appeared  (i).  But  if  the 
right  name  be  no  where  entered  the  Court  cannot 
amend  (k). 

It  is  sufficient  that  the  authority  be  -given  by 
writing  upod  the  process,  that  such  an  one  be 
the  attorney  (/). 

An  attorney,  although  belonging  to  the  courts 
of  justice,  and  considered  as  a  public  officer,  is 
not  bound  to  accept  a  retainer  (m) ;  nor  compell- 
able to  appear  for  any  one,  unless  he  take  his 
fee,  or  engage  to  appear  (»). 

(c)  It  Dy.  105. 

(/)  R.  Dy.  93,  b.  1  Rol.  289, 1. 30, 35,  R.  1  Rol.  336. 381. 

{g)  Dub.  1  Roll.  289,  I.  25. 

(fi)  8  H.  6.  c.  12.     18  Eliz.  14.    Doug.  115,  116. 

(t)  3  Bulstr.  202.  {k)  Moore,  711.      (Q  1  Sid.  31. 

\m)  R.  Sid.  31.  («)  1  Salk.  87. 
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But  after  he  has  accepted  the  warrant,  or  taken 
upon  him  to  appear  for  any  person,  he  cannot 
afterwards  refuse  to  be  his  attorney  (o). 


SECT.  2. 

Of  Filing  the  Warrant  of  Attorney, 

The  warrant  of  attorney,  by  the  Common  Law, 
may  be  filed  at  any  time  before  judgment  (p), 
but  the  statutes  require  it  to  be  done  earlier, 
under  the  penalties  of  fine  and  imprisonment 

By  the  1 8  Heiu  6.  c.  9,  the  warrant  must  be 
entered  of  record  in  all  actions,  where  a  capias 
and  exigent  lies,  the  same  term  the  exigent  is 
awarded,  or  before,  on  pain  of  40^.  to  the  king. 

The  32  Hen.  8,  c.  30.  s.  2,  provides  for  the 
avoiding  of  errors,  and  other  great  inconve- 
niences, that  arose  in  the  king's  courts  of  record 
at  Westminster  through  the  negligence  of  at- 
tomies,  because  they  delivered  not  their  warrants 
of  attorney  in  such  actions  and  suits  wherein 
they  were  named  attorney  according  to  the  laws 
of  the  realm,  that  all  and  every  such  persop  and 
persons  which  should  fortune  thereafter  to  be 
attorney  to  or  for  any  other  person  or  persons, 

(0)  R.  1  Sid.  31.  Str.  693.  QiMvrf,  whether  he  may  not 
refuse  to  act  if  his  clieDt  neglect  to  supply  him  with  money. 
See  post.  chap.  4.  sect.  1.  part  s. 

(jj)  41  Ed.  3.  i.b.  Bed  1  Wils.  39, 


bMUg  d.em«iid«Dt  or  phdaAiff,  tenant  or  de- 
fendoat  in  wy  action  or  suit4  air  anjr  tive.  thepe^ 
after  commenced  or  t^n  uk  any  of:  the.  k>tng!a 
courts,  and  plead  to  an  issue  in  the  same  action 
or  suit,  that  then  ^  same  attomies,  and  every 
of  them,  from  time  to  time  should  deliver  or 
cause  to  be  delivered-  his  or  their  sufficient  and 
lawful  warrant  of  attorney,  to  be  entered  of 
record  for  every  of  the  said  actions  or  suits 
wherein  they  were  nanned  attomies,  to  the  officer 
or  his  deputy^  ordained  for  the  receipt  and  enteJT- 
ing:  thereof,  in  the  same  tenn  whisu  the  said 
issue  was  entered  of  record  in  the  sajid  cwrt 
qx  afore,  uppn  paiix  of  forfeiting  i^ito  our  *  3tid 
sovereign  locd  ten  pounds  sterling  for  eveiry^ 
default,  for  no.t  delivering,  of  the  said  w,an:ant. 

And  alsQ,  by  sec,  3,,  tp  suffer  siich  imprijson- 
mnxA.  a^  by!  the.  discretion  of  the  justices  of  the 
court  for  the  tioie  being;  where  any  such  default 
dbould  fortune  ta  be<  had  or  made^  should  be 
thought  convenient 

The  18  EHz^  c.  14,,  s.  3^.  enacted^  theut  all  at-^ 
tpmies  in  any  auit  ox  action  in  any  court  pf 
record  sdaould  deliver  in  the  warrants  of  attorney: 
in,  such  action  or  $uit  wherein  they  were  named, 
attomies,  to  be  entered  or  filed  of  record  in  such 
manner  and  fonn  as.  theretofore  by ,  the  law  or 
statute  in  that  behalf  made  they  should  or  ought 
to  have  done,  upon  pain  to  forfeit  '10  /.  for  every 
such  offence ;  the  one  moiety  thereof  to  be  to  the 
queen's  majesty,  her  heirs  an,d  ^u^cessors,  and 
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the  other  moiety  to  suoh  officer  or  oficers  to 
whom,  or  in  whose  office  the  same  warrant  should 
be  delivered,  entered  or  filed,  and  to  suffer  im* 
prisonment  by  the  discretion  of  the  justices  of 
the  court  for  the  time  being  where  any  such 
default  should  fortune  to  be  had  or  made ;  the 
said  ten  pounds  to  be  recovered  by  faction  of 
debt,  bill,  or  information,  in  which  no  essoign, 
protection,  or  wager  of  law,  should  be  allowed. 

And  the  4  ft  5  Anne,  16,  enacted,  that  the 
plaintiff's  or  demandant's  attorney  should  file  his 
warrant  of  attorney  with  the  proper  officer  the 
same  term  he  declared  ;  and  the  attorney  for  the 
defendant  or  tenant  the  same  term  he  appeared, 
under  the  penalties  inflicted  on  attomies  by  any 
former  law. 

By  rule  of  Michaelmas  term,  5  Anne,  d,  it  was 
ordered  m  pursuance  of  an  act  of  parliament 
then  lately  made  and  provided  to  compel  the 
several  attomies  of  that  court  (K.  B.)  to  file  their 
warrants  of  attorney,  that  the  attorney  for  the 
defendant,  at  the  time  of  his  appeout^nce  for  such 
defendant,  should  give  the  plaintifi^s  attorney  the 
wtorant  of  attorney  for  such  defendant ;  and  at 
the  time  of  the  delivery  of  the  copy  of  the  de-. 
claration,  or  taking  thereof  out  of  the  offito  where 
it  was  filed,  should  pay  fourpence  for  the  said 
warrant  of  attorney,  which  warrant  the  said 
plaintiff's  attorney  should  file  with  the  ofiicer  ap- 
pointed for  filing  thereof  at  the  same  time  wh^en 
he  filed  or  ought  to  file  the  warrant  of  attorney 
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for  the  plaintiff;  and. if  such  attorney  for  the 
defendant  should  refuse  to  pay  the  plaintiff's 
attorney  for  the  said  warrant  of  attorney  in 
manner  and  form  aforesaid,  then  such  attorney 
for  the  plaintiff  might  sign  judgment  against  the 
defendant  in  such  action,  by  default. 

It  appears,  however,  that  notwithstanding 
these  provisions,  the  warrants  of  attorney  may 
be  filed  any  time  pendente  lite  (g\  or  before 
final  judgment  (r),  or  after  error  brought,  if  the 
writ  of  error  be  afterwards  delayed  (s). 

In  actions  where  an  imparlance  is  allowed, 
or  there  is  judgment  by  nil  iUcity  or  nan  mm  in- 
formatuSf  it  is  sufficient  if  the  warrant  of  attorney 
be  entered  when  the  judgment  is  given  (0* 

So  in  Dower  where  the  grand  cape  is  return- 
able the  next  term,  and  there  is  judgment  upon 
it,  it  is  sufficient  if  it  be  entered  in  such  second 
term  (w). 

And  if  the  plaintiff  brings  error,  and  assigns 
default  of  warrant  of  attorney  in  such  a  term^ 
and  it  be  certified  that  there  is  none,  and  after-: 
wards  there  are  two  scire  facias  and  nihil  re- 
turned, and  the  roll  marked  for  reversal,  before 
the  reversal  entered,  there  may  be  another  cer* 
tiorari  (a?),  , 

(q)  Str.  586.  807.    Ld.  Raym.  1533.    Doug.  115. 
(r)  R.F.  g.  191. 

(«)  R.  Dy.  180.  a.  S85.  a.     1  Rol.  990.  1.  10,  15.  R. 
1  Brownl.  46.     3  Cro.  977. 
(0  R.  2  Rol.  186.        (m)  t  Rol.  186. 
(x)  R.  9  Cro.  977.     1  Bui.  21. 
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In  a  scire  facias  the  warrant  of  attorney  ought 
to  be  entered  at  the  return  of  the  scir€  facias  (u). 
But  a  judgment  shall  be  good  if  it  be  entered  by 
the  plaintiff  at  any  time  before  the  defendant 
pleads  (ai). 

On  an  affidavit  and  certificate  from  Ireland^ 
that  there  is  no  warrant  of  attorney,  the  Court 
will  not  set  aside  that  assignment  of  errors,  but 
send  a  certiorari  (y). 

It  is  held  sufficient  that  the  warrant  be  ^fiiedj 
though  it  be  not  entered ;  and  that  is  the  usual 
course  (z). 

In  debt,  judgment  was  given  against  the  prin- 
cipal, whereupon  a  scire  facias  issued  forth 
against  the  bail,  and  judgment  upon  nihil  didt 
was  given  against  them :  whereupon  a  writ  of 
error  was  brought,  and  error  assigned,  that  there 
was  no  warrant  of  attorney  filed  for  the  plain- 
tiff; and  upon  debate  whether  the  warrant  of 
attorney  ought  to  be  filed  or  no,  the  Court  seemed 
to  incline  their  opinion  upon  the  following  dif- 
ferences, but  gave  not  any  judgment  (a). 

First, — where  it  may  appear  to  the  Court  that 
there  was  a  warrant  of  attorney,  and  where  not. 
If  there  was  not  any  warrant  of  attorney,  there 
they  cannot  order  the  making  of  one;  but  if 
there  was  one,  they  conceived  that  they  might 
order  the  filing  it. 

(«)  Salk.  603,  (»)  R.  «  Mod..Ct.  77. 

(jf)  Str.  645.  ,  (2)  1  RoUi  408. 

(a)  Marciu  lii. 
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Second  difference,— -where  the  warrant  want- 
ing were  of  the  part  of  the  defendant,  and  where 
of  the  part  of  the  plaintiff  in  the  writ  of  error.' 
If  it  be  of  the  part  of  the  plaintiff,  such  war- 
rant of  attorney  shall  not  be  filed,  because  he 
shaU  not  take  advantage  of  his  own  wrong.  The 
last  thing  was,  where  the  record,  by  the  laches 
of  the  plaintiff  in  the  writ  of  error  is  not  certi- 
fied in  due  time,  there  the  warrant  of  attorney 
shall  be  filed  (b). 

It  was  said  that  it  is  all  one  where  there  is 
no  warrant  of  attorney  and  where  there  is ;  and 
that  there  were  many  precedents  accordingly; 
and  that  the  same  was  aided  by  the  statute  of 
8  Hen.  6.  c.  i«  2. 

But  Bankeif  C.  J*  contrary,  that  it  is  not  helped 
by  the  statute  of  Hen.  6. ;  and  so  it  was  resolved 
in  8  Rep.  162;  and  he  caused  the  prothonota- 
ries  to  search  precedents ;  but  yet  he  said  they 
should  not  sway  him  against  the  printed  law, 
because  they  might  pasis  m6  sUentio.  And  the 
Chief  Justice  observed  also,  that  the  same  was 
not  helped  by  the  statute  1 8  Eliz.,  for  that  helps 
ihe  want  of  warrant  of  attorney  after  verdict 
only,  and  not  upon  nihil  (Ucit,  as  this  case  is,  or 
upon  wager  of  law,  or  upon  confession,  or  non 
sum  inf ormolus :    and  the  Court  said,  that  it 

(6)  The  books  cited  to  warrant  these  differences,  were 
3  Hen.  8.  t8.  7  Hen.  4«  16.  3  Eliz.  Dyer,  i8o.  5  Eliz. 
Dyer,  935.  1  &  t  Phil.  &  Mar.  Dyer,  105.  15  Eliz. 
Dyer,  330.     so  Eliz.  Dyer,  363,  and  6  £li&  Dyer,  930. 
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would  be  a  mischievous  case/  that  attomies 
should  be  suffered  to  file  their  warrants  of  attor- 
ney when  they  pleased ;  and  therefore  they 
gave  warning  that  none  should  be  filed  after  the 
term,  and  willed  that  the  statute  of  1 8  £liz*  c.  16, 
should  be  put  in  executicm. 

The  preceding  case,  Firbum  and  Cruse,  was 
entered  Trin.  17  Car.;  and  afterwards  it  was 
resolved,  upon  reading  of  precedents  in  Court, 
that  no  warrant  of  attorney  shall  be  made  or 
filed,  because  that  it  is  an  error,  and  not  helped, 
being  after  judgment  in  nihil  dicit ;  and  that 
none  of  the  precedents  came  up  to  the  cause  (c). 

Justice  Reeve  said.  It  cannot  appear  to  us  by 
any  of  the  precedents  whether  th^e  was  a  war- 
rant of  attorney  or  not.  And  perhaps  upon 
examination  it  might  appear  to  the  Judges  that 

(c)  The  greatest  part  of  the  precedents  were  these,  viz. 
The  first  was  1  Car.  Taylor  v.  Thelwell^  the  same  appeared 
to  he  upoD  demurrer,  and  ao  judgment  giveti. 

Another  was  Mich.  3  Car.  1.  Peasegrwe  v.  Brooke;  and 
in  that  case  it  did  not  appear  that  any  writ  of  error  was 
brought. 

Another  was,  Pasch.  5  Car.  1.  Taylor  ▼.  Sands. 

Another,  Hil.  6  Car.  1.  Smith  v.  Bland^  where  it  was  con 
ceived  to  be  an  amendment  only ;  and  it  was  agreed  for  law, 
that  where  there  was  a  warrant  of  attorney  it  might  be 
amended  for  any  defect  in  it,  as  where  there  is  a  mispri- 
sion of  the  name,  or  the  like,  as  it  is  resolved,  Br*  Amend.  85. 
And  so  is  1  &  a  Phil.  &  Mar.  Dyer,  105,  pi.  6,  expressly, 
where  Alicia  for  Elizabeth,  in  the  warrant  of  attorney,  was 
amended;  and  that  after  a  writ  of  error,  brought  by  con- 
struction of  the  Stat  8  Hen.  6,  and  so  is  9  Ed.  4.  Br.  Amend.  45. 
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there  was  a  warrant  of  attorney,  which  is  helped 
by  the  statute  8  Hen.  6,  and  that  might  be  the 
reason  that  caused  them  to  order  that  it  should 
be  filed;  but  that  doth  not  appear  to  us,  and 
therefore  the  precedents  are  not  to  the  purpose. 
Besides^  it  doth  not  appear  by  any  of  them  whe- 
ther judgment  were  given  or  not;  .and  before 
1  udgment  it  may  be  amended  (d).  Besides,  in 
one  of  them  the  plaintiff  did  neglect  to  remove 
the  record,  which  is  the  very  case  in  Dyer,  and 
that  was  the  reason  that  the  warrant  of  ^attorney 
was  filed ;  but  in  this  case,  there  appearing  to 
be  no  warrant  of  attorney,  it  is  not  helped  by 
the  statute  8  Hen.  6«,  and  after  a  judgment,  and 
that  upon  nihil  dicit^  which  is  not  helped  by  the 
statute  of  1 8  Eliz.,  and  diere  is  no  laches  in  re- 
moving of  the  record  by  the  plaintiff*;  and  for 
these  reasons  the  whole  Court  w&s  against  the 
defendant  in  the  writ  of  error,  that  it  was  error, 
and  therefore  ought  not  to  be  amended  (e). 

(<Q  9  Ed.  4*  14«    Br.  Amend.  47, 

(tf)  In  this  case  it  was  moved  that  the  warrant  of  attorney 
might  be  filed  in  this  court  after  error  brought  in  the  King's 
Bench.  But  if  it  had  not  been  a  thing  amendable,  that  had 
been  no  impediment  to  it;  for  things  amendable  before  error 
brought,  are  amendable  after ;  and  if  the  inferior  court  do  not 
amend  them,  the  superior  may.  8  Rep.  162.  1  Phil.  &  Ma. 
Dyer,  105,  p|.  i6* 
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0/  ike  Aiteiiation  of  Warranto  of  Aiiom^  eaeeuied  m 

custody. 

All  warrants  of  attorney  for  confessing  judg- 
ments taken  from  any  person  in  custody  by  arrutf 
are  void,  unless  executed  in  the  presence  of  some 
sworn  attorney  of  either  court,  and  his  name  set  or 
subscribed  thereto  as  witness  (/);  and  such  at- 
torney must  be  present  on  behalf  of  the  defend- 
ant. The  presence  of  the  opposite  attorney  will 
not  be  sufficient  (g). 

But  where  a  defendant,  being  taken  in  erecu" 
turn,  paid  part  of  the  debt,  and  gave  a  warrant 
of  attorney  to  confess  a  new  judgment  for  the 
rest,  upon  time  given  him  to  pay  it,  it  was  held 
good,  though  no  attorney  was  present  on  his 
behalf  (A). 

So,  if  the  defendant  is  arrested  and  in  exe- 
cution, and  one  becomes  bound  for. him  to  the 
plaintiff,  and  the  defendant  gives  him  judgment 
for  his  counter-security,  the  warrant  is  good 
though  no  attorney  were  present.  It  is  not 
within  the  rule  of  court,   because  it  was  not 

(/)  1  Salk.  40a.  6  Mod.  85. 163.  5  Mod.  144.  Comb. 
76. 394.  Qiuere,  Whether  the  warrant  would  be  void  if  the 
attorney  should  be  at  the  time  uncertificated  ? 

(g)  Strange,  909. 

(h)  fFttikifu  V.  Hanbunfy  Str.  ia4|. 
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given  to  the  detaining  party,  but  to  a  third 
person  (A). 

A  warrant  of  attorney  given  in  Ireland  by  the 
defendant  whilst  in  custody  on  mesne  process, 
cannot  be  acted  upon  unless  an  attorney  were 
present  at  the  execution,  according  to  the  rule 
4  Geo.  2  (0- 

A  judgment  was  set  aside  because  no  attor- 
ney of  the  King's  Bench  was  present  when  the 
warrant  of  attorney  was  given,  although  there 
was  an  ancient  practiser  of  the  Common 
i?leas  (A). 

But  this  decision  was  overruled  by  another 
case,  in  which  the  doubt  was,  whether  it  be 
necessary  that  an  attorney  should  be  present  at 
the  executing  of  a  warrant  to  confess  judgment, 
by  one  under  arrest  by  process  of  an  inferior 
court  ? — and  it  was  determined, 

1 .  That  if  one  under  arrest  confess  judgment 
in  this  court,  in  the  presence  of  a  sworn  attor- 
ney of  the  Common  Pleas,  it  will  be  well ;  and 
so  vice  versa. 

2.  That  though  an  attorney  be  present,  yet  if 
there  be  [mal]  practice  in  obtaining  it,  it  will  be 
set  aside. 

3.  If  one  under  arrest  by  process  of  an  infe- 
rior court  gives  warrant  for  confessing  of  judg- 
ment in  that  court,  it  will  not  be  set  aside  though 
an  attorney  be  not  present. 

(k)  5  Mod.  144.    Comb.  344-  (0  Str.  1347« 

\k)  Comb.  76. 
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4.  If  one  under  arrest  by  such  process  gives 
warrant  to  confess  judgment  in  this  court  (lUng's 
Benchy)  if  an  attorney  be  not  by,  it  will  be  ill. 

5«  If  a  man  be  under  arrest,  and  seemingly 
discharged  by  the  bailiflb,  with  a  design  that  he 
should  give  a  warrant  of  attamof  to  confess  a 
judgment, — to  stand  though  no  attorney  were 
by,  and  to  retake  him  in  case  he  did  not,  gives 
warrant  for  confessing  of  judgment, — it  wiO  be 
set  aside. 

6.  Though  such  person  be  really  discharged, 
yet  if  he  has  probable  reason  to  believe  him^ 
self  not  to  be  discharged,  and  under  such  appre- 
hensions he  gives  a  warrant  for  confessing  of 
judgment,  it  will  be  set  aside ;  so  if  under  terror 
of  arrest  (J). 

A  defendant  was  arrested  in  an  action  of 
debt,  and  he  executed  a  warrant  of  attorney  to 
acknowledge  judgment;  upon  which  he  was 
discharged.  But  afterwards  he  revoked  the 
warrant  of  attorney  before  the  judgment  was 
confessed.  The  Court  observing  this  cunning 
practice  commanded  the  attorney  to  plead  nan 
mm  informatuSy  to  the  intent  that  judgment 
might  be  entered ;  and  the  Judges  said  that  they 
would  defend  the  attorney  against  the  partjr  if 
he  brought  an  action  against  him  (m). 

(0  6  Mod.  S5.  (m)  Latck.  S. 
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SECT.   4. 
Oftke  Extent  of  the  Authority  of  an  Attorney. 

Th  e  warrant  continues  in  force  until  the  final 
judgment  has  been  obtained,  and  for  a  year  and 
a  day  afterwards,  in  order  to  sue  out  execution ; 
and  if  the  execution  be  sued  out  within  the  year, 
the  attorney  may  prosecute  the  same  after  the 
year  (w). 

If  he  has  a  special  authority  for  a  time  cer- 
tain, which  expires  before  the  cause  determines, 
he  may  continue  attorney  (p).  Thus,  if  the  tenant 
makes  an  attorney  in  bancOj  and  after  conuzance 
of  this  plea  is  demanded  by  a  franchise  and 
granted,  the  attorney  shall  continue  attorney  for 
him  in  the  franchise  also,  without  other  making ; 
and  he  is  his  attorney  there  in  facto^  without 
other  removal ;  for  the  conuzance  is  granted  to 
hold  plea,  as  the  justices  ought  if  this  had  not 
been  granted  (/)).  So,  if  after  conuzance  granted, 
a  re-summons  be  sued  for  the  failure  of  right  there 
In  the  court  where  this  was  granted,  he  continues 
attorney  for  him  there  also  upon  the  first  re- 

(n)  3  Imt  378.     Glib.  Exec.  92.    3  Run.  £j.  428. 
90  ]  Holl.  291. 1.  25. 

(|»)  ai  Ed.  3.  45.  b.  61.    SI  A88.  pi.  17.    FiU.  Tit.  Re»- 
eeit.  133.     1  Roll.  Abr.  390.  S.  I. 
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tainer  (g).  If  judgment  be  given  in  banco  against 
the  demandant,  and  this  is  reversed  in  the  King's 
Bench  for  error  in  the  process,  the  attorney 
which  the  tenant  had  in  the  first  plea  shall  con- 
tinue his  attorney  now  in  the  King's  Bench,  to 
answer  to  the  original  (r). 

At  the  day  given  for  wager  of  law,  the  attor- 
ney may  plead  a  release  puis  darrien  continuance; 
for  though  the  party  ought  to  make  his  law  in 
person,  the  authority  of  the  attorney  conti- 
nues {i). 

An  attorney  may  also  enter  a  remittitur. 

Thus,  in  trespass,  in  the  Common  Pleas,  there 
was  a  verdict  for  the  plaintiff,  and  his  attorney 
entered  a  remittit  damna  as  to  part,  and  judg- 
ment for  the  rest;  and  it  was  held  that  the 
attorney,  by  his  being  constituted  attorney,  may 
remit  damages ;  and  that  a  remittitur  need  not 
be  by  the  plaintiff  in  propria  persona^  as  a  re- 
trasit  must  (f).  ' 

Where  a  party  gives  a  general  authority  to  an 
attorney  to  act  for  him,  that  authority  continues 
until  it  is  countermanded.  Where,  therefore, 
the  party  had  directed  his  attorney  to  protect 
him  from  arrests,  and  before  any  countermand 
the  latter  had  given  an  undertaking  to  put  in 
bail  for  him,  the  Court  would  not  set  aside  the 

iq)  1  Roll.  Abr.  ago.  (r)  lb. 

(*)  1  Roll.  291. 1.5. 

(0  Ltmb  V.  Williams,  Salk.  89.  pi.  9. 
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proceedings,  although  the  party  expressly  cUs* 
claimed  his  authority  to  act  (if)* 

The  court  of  Ck)minon  Pleas  refused  to  set 
aside  an  order  of  Nisi  Prius,  referring  a  cause 
to  arbitration,  on  an  affidavit  by  the  defendant, 
stating  that  she  had  expressly  desired  her  attorney 
not  to  consent  to  any  rule  of  reference ;  and  the 
Court  said,  that  grantmg  such  application  would 
lead  to  collusion,  and  that  the  defendant's  re- 
medy was  by  acticm  against  her  attorney  (of). 

But  it  has  been  held,  that  if  a  debtor  pay  the 
debt  to  an  attorney  suing  him  on  behalf  of  his 
creditor,  and  it  turns  out  that  the  attorney  had 
no  authority  from  the  plaintiff,  he  will  be  liable 
to  pay  the  money  again,  and  his  only  remedy  is 
against  the  attorney,  who  will  be  responsible, 
although  he  conceived  he  was  acting  under  a 
real  authority  from  the  plaintiff  (jf). 
.  From  this  case  it  seems  to  follow,  that  the 
Court  would  stay  the  proceedings  where  an  ac- 
tion is  brought  by  an  attorney  without  authority, 
for  otherwise  the  defendant  would  be  twice 
charged  (z).  In  Robson  v.  EastoUy  the  record  of 
the  attorney's  being  admitted  to  prosecute  was 

(ti)  Buckle  V.  Roadty  1  Chit  193. 

(jf)  Fikner  ▼.  Delber,  3  Taunt  4B6.  Griffiths  v.  WilUam^ 
i  T.  R.  711 ;  and  see  Garth.  412.  Salk.  70.  Skin.  679. 
2  Salk.  787.     13  Mod.  I89.     Comb.  439. 

(y)  Robson  v.  East  on,  1  T.  A.  6s. 

(z)  See  Tidd.  6th  edit.  .548. 
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insisted  upon  as  obligatory  on  the  plaintiff ;  but 
the  Court  said,  that  the  record  only  proved  that 
the  attorney  prosecnted  the  suit  in  the  plaintiff's 
name,  but  not  that  the  plaintiff  gave  any  autho* 
rity  to  the  attorney  for  so  doing  (a). 

And  an  attachment  was  moved  for  against  an 
attorney  for  a  prosecutor  for  taking  out  an 
attachment  against  the  defendant  for  not  paying 
5  /•  in  pursuance  of  a  rule  of  Nisi  Prius,  which 
he  had  entered  into,  and  was  made  a  rule  of. 
this  court.  The  motion  was  made  on  the  ground, 
that  the  prosecutor  himself  ordered  the  defendant 
not  to  pay  the  money  to  the  attorn^,  and  the 
defendant  had  paid  the  prosecutor  before  he  was 
taken  upon  the  attachment 

The  Court  said,  that  they  did  not  know  that 
an  attorney  had  any  power  to  receive  money 
agreed  to  be  paid  in  such  a  manner,  without  an 
ejupress  authority  from  his  client.  Accordingly 
they  made  a  rule  for  the  attorney  to  attend,  but 
refused  an  attachment  (U). 

But  where  the  attorney  originally  possessed  a 
lawful  authority,  which  was  privately  counter- 
manded, without  a  rule  of  courty  [or  order  of 
a  Judge],  it  has  been  held  that  payment  to  the  at- 
torney is  good  (c),  for  payment  to  him  is  payment 
to  the  principal  (d). 

(a)  Vide  tamen,  6  Mod.  i6.     i  Salk.  86.  88. 192. 
(Jb)  1  Barnard,  K.  B.  147. 
(c)  1  Black.  Rep.  8. 
(<0  Doug.  624. 
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A  warrant  of  attorney  for  the  plaintiff  in  the 
action  against  the  principal  does  not  extend  to 
the  suit  against  the  baily  because  it  is  a  new 
cause  and  a  different  record  (e). 

So  in  debt  on  a  bail-bond,  the  principal  gave 
a  warrant  of  attorney  to  appear  for  himself,  and 
likewise  ordered  the  same  attorney  to  appear  for 
the  bail  who  were  his  neighbours.  The  attorney 
accordingly  appeared,  and  for  want  of  a  plea, 
judgment  was  had  against  the  principal  and 
bail ;  but  upon  motion  it  was  set  aside  as  to  the 
bail :  the  principal's  order  not  being  a  warrant 
to  appear  for  more  than  himself,  but  it  being  by 

(e)  1  Salk.  89.  Error  on  an  award  of  execution  against 
bail.  The  record  of  the  principal  judgment  was  returned ; 
and  it  was  objected,  that  the  plaintiff  at  the  return  of  the 
scire  facias  appeared  by  J.  S.  his  old  attorney,  and  prayed 
an  alias ;  and  that  J.  S*  acted  as  attorney  throughout  the 
whole,  and  yet  had  no  other  warrant  than  the  old  one,  which 
was  given  him  in  the  original  action. 

Holt,  C.  J. — Any  one  might  sue  or  pray  the  scire  faciasf 
and  therefore  the  old  attorney  might;  but  when  the  scire 
facias  is  returned,  then  the  plea  commences,  and  a  new  war- 
rant of  attorney  ought  to  be  entered,  which  is  by  entering 
quod  querens'ponit  hco  suo^  Spc.  For  the^  warrant  to  appear 
in  the  principal  action  is  no  warrant  to  appear  in  the  scire 
facias  against  the  bail ;  because  this  is  a  new  cause  and  a 
different  record.  The  Chief  Justice  also  said,  that  upon  this 
writ  of  error,  the  record  of  the  judgment  against  the  prin- 
cipal ought  not  to  have  been  certified.  Judgment  reversed. 
Sed  quercy  if  the  Court,  on  motion,  would  not  give  leave  to 
file  a  warrant  of  attorney  ? 

See  also  Salk.  402.  3  Salk.  603.  3  Salk.  369.  a  Lord 
Raym.  821.  1252.     7  Mod.  3.    5  Mod.  397.    Carlh.  447. 
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ignorance  of  the  law,  and  not  a  wilfVil  act,  the 
Judges  discharged  the  attorney  as  to  any  con- 
tempt (/). 

An  attorney  cannot,  though  by  consent  of  the 
parties,  be  the  attorney  of  both  sides,  for  the 
consent  of  parties  cannot  change  the  law  {g). 

Nor  can  he  appear  for  a  tenant  in  possession 
by  order  of  the  landlord  (h). 


i»r 


SECT.    5. 


Of  the  Determination  of  the  Attorney's  Authority^  and  his 

Removal* 

After  the  expiration  of  a  year  and  a  day,  a 
judgment  is  presumed  to  be  satisfied,  and  there- 
fore the  authority  of  the  attorney  is  determined, 
unless  he  sue  out  execution  within  the  year.  In 
order  to  continue  the  judgment  the  party  must 
again  come  into  court,  which  he  either  does  by 
scire  faciaSy  or  an  action  of  debt  on  the  judg- 
ment, and  in  either  case  a  new  authority  is 
necessary  (i). 

(/)  s  Show.  Rep.  161.  1  Keb.  593.  But  quare  whether 
the  Courts  would  now  set  aside  the  judgment  against  the 
bail,  if  they  were  regularly  served  toith  process^  unless  they 
had  a  good  defence. 

(g)  Farresl.  4. 

(h)  I  Barnes,  39. 

(i)  Comb.  40.  1  Roll.  Abr.  378.  1  Roll.  Rep.  366.  Style, 
4si6.     1  Salk.  86. 


110      DETERMINATION  OF    AUTHORITY   [ch.  3. 

The  death  of  the  attorney  determines  the  war- 
rant; and  by  4  Hen.  8.  c.  18,  if  an  attorney  die 
or  be  removed,  the  justices  shall  make  another 
in  liis  place. 

Where  the  attorney  for  the  plaintiff  or  de- 
fendant dies  pending  the  suit^  it  is  necessary  to 
give  notice,  and  if  the  party  whose  attorney  is 
dead  will  not  retain  another  attorney  to  manage 
his  cause,  the  attorney  against  him  may  pro- 
ceed, and  is  not  bound  to  hinder  his  clients 
cause  (Ar). 

By  rule,  Mich.  1 654,  it  is  provided,  that  no 
person  without  rule  of  court,  order  of  the 
Judge,  or  secondary,  and  notice  to  the  adverse 
party  or  his  attorney,  shall  change  his  attorney  ; 
or  if  done  by  such  order,  such  new  attorney  is 
to  take  notice  at  his  peril  of  the  rules  in  the 
cause  whereof  the  former  attorney  was  liable  to 
take  notice,  and  shall  pay  such  first  attorney^ 
upon  demand^  all  mchfees  as  the  secondary  shall 
tax  to  be  diie  to  him  (/). 

And  the  practice  now  is,  that  the  warrant,  by 
leave  of  the  Court,  or  a  Judge,  may  be  counter- 
manded by  the  principal,  upon  payment  of  the 
costs  incurred,  and  on  notice  to  the  adverse 
party  or  his  attorney  {m).     But  the  attorney 

QC)  Jenk.  179.    Style's  Prac.  Reg.  13. 

(0  It  is  not  now  imperative  on  the  new  attorney  to  pay 
the  coats,  unless  he  undertake  to  do  so.  The  undertaking  is 
usually  given  by  the  client. 

(m)  I  Blac.  Rep.  8.  Doug.  8 17,  East,  549.  a  B.&P.  357* 
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cannot  be  changed  in  any  case  without  leave  of 
the  Court,  and  this,  according  to  C.  J.  Holt, 
"  though  he  be  ever  so  great  a  cheat  ^  (n). 

Though  such  is  the  general  rule,  that  an  at- 
torney cannot  be  changed  till  his  costs  have 
been  paid,  yet  by  a  case  reported  in  i  Barnes, 
35,  it  would  appear,  that  formerly  the  condition 
of  paying  costs  depended  in  some  degree  upon 
the  good  conduct  of  the  attorney.  The  party 
there  having  moved  for  leave  to  change  her 
attorney,  it  appeared  that  he  had  been  at  great 
expense  and  trouble,  and  had  done  his  client 
good  service^  and  the  Court  thought  it  unreason- 
able  that  another  attorney  should  be  appointed 
till  the  costs  were  settled  and  paid  (o). 

Where  the  defendant  appeared  and  pleaded 
by  one  attorney,  and  without  any  order  for 
changing,  applied  to  be  discharged  out  of  cus- 
tody by  another,  on  the  ground  of  having 
obtained  his  certificate,  the  court  refused  the 
application  (/>). 

And  where  an  attorney,  having  been  retained, 
has  undertaken  to  appear,  the  defendant  cannot 
countermand  the  appearance  (g). 

It  appears,  that  in  criminal  as  well  as  civil 
cases  an  attorney  cannot  be  removed  without 
leave  of  the  Court. 

Thus,   in  an  indictment  of  barretry,  it  was 

* 

(ii)  Farresl.  50.  (0)  See  also  1  Barn.  40, 

(p)  Ginders  v.  Moare^  1  B.  &  Cr.  654. 

(g)  R.  M.  1654.  sect  10.     1  Lil.  P.  R.  134.  143. 
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moved  that  the  trial  might  be  put  off  for  a  few 
days,  which  had  been  griyen  notice  of,  because 
the  prosecutor  had  for  some  reasons  changed 
his  attorney,  and  was  not  able  to  get  the  papers 
relating  to  the  cause  out  of  the  hands  of  his 
former  attorney.  Judge  Page  said,  that  a  man 
cannot  change  his  attorney  but  by  rule  of  court. 
Mr.  Strange  agreed  he  could  not  in  civil  actions, 
but  in  indictments  he  said  he  might.  However, 
as  there  was  no  ill  practice  assigned  in  the 
attorney  as  a  reason  for  his  being  changed,  the 
Court  refused  the  motion  (r). 


(r)  Patch.  6  Geo.  2.      The 
K{  B.  ft66. 


h  Jeff$^   9  Barnardiftt 
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CHAP.  IV. 

OF   THE    DUTIES    OF    ATTORNIKS    AND 

.    SOLICITORS. 


Sect. 

1.  Petitive  Dutiei. 

I8t.  To  the  Court, 
2d.    To  their  Client*. 

2.  Negative  Dutiei. 


SECT.    1. 
Of  the  Poeitive  Duties  of  Attornies  and  Solicitors, 

The  duty  of  an  attorney,  in  its  most  extensive 
sense,  might  comprehend  the  largest  portion  of 
this  volume  :  for  he  is  bound  to  perform  what- 
ever he  has  undertaken  to  do ;  and,  by  implica- 
tion, engages  to  possess  the  proper  qualification 
of  an  attorney,  and  his  liabilities  and  responsibility 
arise  out  of  his  breach  of  duty.  But  the  object 
of  this  part  of  the  work  is  to  point  out  the  abstract  , 
duties  which  belong  to  the  office  of  xxn  attorney, 
^independently  of  any  specific  undertaking. 
'  On  the  subject  of  the  present  chapter  there 
are  scarcely  any  details  to  be  found  in  any  work 
of  legal  authority.     It  might,  perhaps,  have  been 
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sufEcient  to  confine  the  treatise  to  the  doctrines, 
however  brief  and  few,  which  are  stated  in  the 
books ;  but  it  is  considered  important  to  draw 
the  attention  of  the  members  of  the  profession  to 
the  moral  pHnciples  by  which  this  branch  of 
jurisprudence,  like  the  common  law  in  general, 
is  regelated  and  detennined  (a). 


ist  Of  the  Dufy  afAiioirmts  to  the  Court. 

m 

It  is  the  duty  of  all  persons,  but  particularly  of 
attomies,  who  are  officers  of  the  Court,  to  pay  obe- 
dience to  the  orders  of  the  court,  and  to  respect 
its  authority.  Any  abuse  of  its  process,  or  mis- 
behaviour within  view  of  the  court,  is  held  to  be 
a  contempt  (6).  The  duty  of  an  attorney  to  the 
court  also  requires  that  he  should  assist  its  pro- 
ceedings. Thus>  when  a  trial  is  appointed  at 
)>ar,  he  must  bring  in  the  writ  (c). 

Formerly,  as  we  have  seen  (d),  it  was  the 
duly  of  attomies  to  attend  personally  in  court  on 
or  before  the  fourteenth  day  of  Michaelmas  tera^ 

(a)  The  introduction  of  <eome  of  the  following  dittjiasilbBi^ 
however  needless  to  the  experienced  practitioner,  can  scarcdy 
require  an  apology,  when  it  is  considered  that  these  pages  a^e 
designed  as  much  for  the  instruction  of  the  younger  class  of 
students,  as  for  the  convenience  of  admitted  members. 

{b)  1  Comyns' Digest,  6s8.  ii  Co.  44,  a.  R.Mod.  Ca.43* 

(c)  4  Mod.  367. 

(eO  R.  M.  1654,  s.  1.    R.  T.  14  Car.  8.    Page  17  ofite. 
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and  on  or  before  the  seventh  day  of  every  other 
term.     But  this  rule  is  no  longer  in  force. 

But  diey  are  still  required  when  enlled  upon 
to  attend  the  court  on  motions  (e)j  the  judges  on 
suounonBes,  and  the  master  on  appointmients  (/)i 
A]^  on  every  appointment  to  ^  ifta^e  by  th« 
m^Jdter^  the  party  g^  whom  the  i^ame  sha^l  1^ 
served  shall  attend  such  appoiatme^^t  without 
Waiting  for  a  second ;  or  in  default  thereof  the 
master  shall  proceed  er  pari9  qj^  the  first  ap« 
pointment  {g). 

By  the  rvde  i^n  Miphaelmaa  ii  Geo.  i,  no  at^ 
tomey  or  othe^  person  coidd  be  ^WUAQmd  to 
attend  any  justice  of  the  court)  nor  coul4  way 
mattefs  be  transacted  before  such  justice  at  bi$ 
chambers,  pr  elsewJiere  out  pf  court,  durmg  the 
sitting  of  the  court  at  Westminster ;  wd  it  wai 
ordered,  <;hat  all  orders  and  other  transactions  so 
to  be  Qiade  by  such  justices  should  be  vacated  (A). 

But  by  the  precept  prfbctice  one  of  the  learned 
judges  leaves  the  bencfai  and  proceeds  to  his 
chambers^  where  he  sits  fpr  the  dispatch  of 
business  from  three  till  five  o'clock  during  each 
term,  and  attomies  aire  required  to  attend  upon 
summonses,  although  the  court  may  not  have 
risen  (i). 

(0  R,  E.  1656,    B.  E,  14  Car.  «.     (/)  R.  H.  1^  Gar.  a. 

(£)  R.  H.  32  G.  3*  4  T.  R.  580. 

(A)  And  see  R.  H.  17  G.  2.  C.  P. 

(t)  The  attendance  at  chs^mbers  during  term  was  formerly 
finom  six  till  eight  in  the  eTening.  The  alteration  of  the  time 
was  founded  on  the  general  convenience  of  the  profession. 

I   2 
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2d'  Of  the  Duty  of  Attornies  to  their  Clients, 

It  is  necessary  that  an  attorney  should  possess 
competent  knowledge  and  skill  in  the  principles 
and  practice  of  his  profession,  and  that  he  should 
act  with  integrity^  and  conduct  the  affairs  en- 
trusted to  him  with  care  and  diligence.  But  care 
and  diligence  alone  will  not  be  sufficient.  It,  is 
of  the  nature  of  his  contract  that  he  should  be 
able  as  well  as  inclined  to  perform  his  duty. 
He  is  retained  for  his  skill,  as  well  as  his  integrity 
and  diligence,  and  must  exercise  all  these  qua- 
lities for  his  client's  benefit.  He  ought,  there- 
fore, to  possess,  at  least,  ordinary  skill  and 
knowledge. 

In  KNOWLEDGE,  indeed,  there  ought  to  be  no 
deficiency.  It  is  the  business  of  an  attorney  to 
make  himself  acquainted  with  his  profession ;  and 
the  plea  of  ignorance  must  always  be  a  bad  one. 
It  is  in  his  power  to  acquire  the  information 
necessary  to  enable  him  to  serve  his  client 
effectually,  and  he  may  receive  the  adyice  of 
counsel  in  difficult  cases,  and  is  entitled  to  take 
it  at  his  client's  expense.  A  want  of  knowledge, 
therefore,  can  rarely  be  excused. 

Of  SKILL  there  are  different  degrees ;  and  an 
error  in  judgment,  not  arising  from  ignorance,  or 
negligence,  cannot  be  the  object  of  censure. 
Yet  ordinary  skill  is  absolutely  requisite.     No 
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man  has  a  right  to  practise  as  an  attorney,  who 
is  deficient  in  understanding  and  judgment  {k). 

The  degree  of  care  and  diligence  which 
is  required  at  the  hands  of  an  attorney  cannot  be 
precisely  described.  The  doctrine  which  is 
stated  by  Lord  Mansfield,  in  the  case  of  Pitt  (§• 
Yaldetiy  is  very  liberal  towards  the  profession ; 
and  extends,  probably,  as  far  as  the  prin- 
ciple will  ever  be  carried.  But  even  there, 
the  attornies  are  required  to  "  act  to  the  best 
of  their  skill  and  knowledge*"  Allowance  is 
made  for  error  and  mistake  in  cases  of  reason- 
able doubt ;  but  it  appears  that  no  excuse  can  be 
admitted  for  want  of  care  and  diligence.  The 
reason  is  plain  :  men  possess  difierent  degrees 
of  skill.  The  suitor  chooses  for  himself.  It  is 
enough    if   the    attorney  possess ,  the  ordinary 

{k)  In  one  of  the  old  books  of  practice,  called  "  The 
CoMPLEAT  Solicitor,"  there  is  an  introduction  on  the 
QUALIFICATIONS  of  a  solicitor,  in  which  the  author  main- 
tains that  '*  a  solicitor  ought  to  have  a  good  natural  witf 
which  wit  must  be  refined  by  education,  and  that  education 
perfected  by  learning ;  that  his  learning  should  be  balanced 
with  discretion ;  and  to  manifest  all,  it  is  requisite  he  should 
have  a  free  and  voluble  tongue  .•*  all  these  are  undoubtedly  * 
necessary  to  accomplish  the  regular  solicitor ;  to  which  I 
shall  add,  he  should  likewise  be  well  read  in  our  laws,  be  in 
his  business  vigilant  and  wary,  and  in  application  unwearied ; 
for  his  diligence  must  recommend  him  to  the  world,  as  well 
as  his  abilities." 

*- It  might  be  inferred  from  the  requisite  of 'volubility ,  Ihat  solicitors 
vcre  fomicrlj  enga<;cd  in  the  public  pleading  of  causes.  Tliis  is  a  quali^ 
fication  not  absolutelv  necessary  in  tbc^pre sent  day. 

J  3 


lis  POSITIVE    DUTIES.  [ch.  4. 

qualifications.  Bat  every  one  may  exert  care 
and  diligence.  There  can  be  but  little  differ- 
ence in  llie  capacity  in  this  respect  -,  and  there- 
ibre  all  are  required  to  use  the  utmost  care  and 
diligence. 

The  duty  of  care  and  diligence  had  been  very 
strongly  enforced  by  thfe  courts.  Ordinary  at- 
tention is  not  sufficient.  For  the  remuneration 
v^hich  the  attorney  receives,  he  is  bound  to  exer- 
cise the  Utmost  care.  Thus,  where  an  attorney 
was  employed  to  transact  a  loan  upon  the  se- 
curity of  k  legacy,  of  which  an  extract  was  fur- 
nished him  by  his  client^  but  it  did  not  contain  a 
subsequent  conditional  clause ;  it  was  held,  that, 
it  teas  his  duty  to  have  examined  the  whote  will ; 
ahd  under  circumstances  in  evidence,  betraying 
a  consciousness  of  neglect,  it  was  also  decided 
that  his  representative  was  liable  for  the  conse^ 
quences.  Although  an  attorney  might  be  ex* 
onerated  where  lolled  into  security  by  his  client's 
representations,  yet  there  muM  be  strong  facts 
to  absolve  him  from  those  duties  which  it  is  the 
very  object  of  his  client  to  secure  (/)• 

'And  where  the  client  himself  undertook  to 
procure  the  attendance  of  a  material  witness  in  a 
cause,  it  was  held  that  it  was  still  the  duty  of  the 
attorney  not  to  suffer  the  cause  to  be  called  on, 
until  he  had  ascertained  that  all  the  witnesses 
were  present^  and  that  it  was  properly  left  to  the 

(I)  Wilson  V.  Tucker,  1  D.  &  R.  (N.  P.)  31- 
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jury  to  determine  whether  he  had  used  reasons- 
able  care  or  not  (m). 

Ikteoritt,  in  the  largest  sense,  (in  which  it 
ought  here  to  be  understood)  includes  not  merely 
honesty  in  die  pecuniary  part  of  transactions,  or  fi- 
delity and  uprightee$B  of  intention ;  but  it  requires 
that  the  attorney  should  make  the  case  his  own,  and 
act  with  all  die  vigilance  that  usually  accompanies 
a  case  where  personal  interest  is  involved.  He 
should  not  be  content  with  die  ordinary  knowledge 
which  his  professional  education  or  experience 
may  have  supplied ;  but  he  should  apply  himself 
to  the  study  of  every  doctrine  which  directly  or 
.  indirectly  bears  upon  the  subject.  He  will  better 
perform  his  duty  by  a  thorough  acquaintance 
with  every  legal  point  and  principle  dian  could 
odierwise  be  possible,  and  be  enabled  more 
clearly  to  perceive  the  effect  of  the  evidence 
he  has  to  adduce,  or  the  measures  he  has  to 
ad^;  -and  more  correcdy  to  appreciate  the 
strength  or  difficulties  of  his  case  (n). 

Under  the  general  duty  of  integrity^  is  to  be 

classed   the    particular  one  of  economy.    The 

'  expenses  should  be  as  reasonable  as  diey  can  be 

made,    consistendy  with   the  expeditious   and 

proper  conduct  of  the  case.     When,  indeed,  the 

(m)  Rnce  V.  Rigkg,  4  B.  &  A*  ac^s.  , 

(9)  For  the  labopr  be  may  thus  bestow,  be  will  aot,  pier- 
haps,  receive  remuneration  in  the  particular  case  ia  which  it 
may  be  applied,  but  it  wiH  not  be  lost.  Industry  was  never 
exerted  without  receivings  at  some  time  its  merited  reward, 

14 
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subject  matter  in  dispute  is  of  extraordinary 
magnitude,  a  natural  anxiety  to  omit  nothing 
that  may  tend  in  any  respect  to  benefit  the  case, 
will  justify  something  more  than  ordinary  pre- 
parations ;  but  even  here,  an  accumulation  of 
minutiae  may  perplex  instead  of  supporting  the 
case.  Though  the  result  sometimes  depends  upon 
minute  circumstances,  it  more  usually  is  deter- 
mined by  the  broad  and  general  facts. 

Another  branch  of  professional  duty  consists 
in  secrecy  and  Jidelity.  In  many  cases  it  is  of 
the  utmost  importance  that  the  attorney  should 
not  permit  his  opponent  to  learn  more  of  his 
case  than  he  is  legally  entitled  to  know.  In  no 
case  should  he*  impart  the  least  gratuitous  in- 
formation. And  in  some  instances,  where  ad- 
vantage might  be  taken  of  the  communication, 
the  most  cautious  reserve  should  be  adopted. 
The  slightest  hint  to  a  shrewd  adversary  may 
be  fatal.  The  result  of  a  case  frequently  depends 
as  much  on  sound  discretion,  as  on  skill  and 
ingenuity. 

It  is,  in  all  cases,  the  duty  of  an  attorney  to 
obtain  justice  for  his  client  by  every  means  which 
the  law  allows ;  but  he  is  not  to  pervert  the  law 
t(f  delay  or  avert  justice.  It  is  sometimes  a  deli- 
cate point  to  decide  on  which  side  of  a  case  jus- 
tice lies.  In  general,  indeed,  it  depends  on  a 
question  of  fact^  which  is  to  be  proved  or  con- 
tradicted by  testimony;  and  then  the  attorney 
must  be  guided  by  the  statements  of  the  client 
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and  his  witnesses;  yet  he  should  exercise  his 
best  judgment  upon  the  probable  truth  of  the 
evidence  offered. 

If  he  should  happen  to  doubt,  even  in  the 
least  degree,  of  the  justice,  legality,  or  success 
of  the  claim  or  defence,  he  is  bound  to  state  it ; 
and  if  he  entertain  a  strong  opinion  against  the 
case,  he  should  dissuade  from  the  proceedings. 
Still  his  judgment  should  not  be  the  sole  guide. 
In  a  difficult  case  it  is  proper  that  counsel,  who 
are  eminent  in  the  particular  department  of  law 
to  which  the  case  belongs,  should  be  consulted. 
And  after  all  the  opinions  that  may  be  given,  if 
it  be  a  matter  of  reasonable  doubt j  and  if  the 
client  insist  upon  its  being  brought  before  the 
proper  tribunal,  it  is  the  duty  of  the  attorney  to. 
whom  h  is  confided  to  bring  it  forward.  He 
may  succeed.  Many  cases  have  been  successful 
contrary  to  the  expectation  not  only  of  the  attor- 
ney, but  of  counsel.  The  client  has  a  right  to 
have  his  case  determined  if  hcN  require  it.  It  is 
a  denial  of  justice  to  obstruct  him. 

But  it  sometimes  occurs,  that  notwithstandilig 
there  can  be  no  hope  of  success,  a  client  re- 
quires that  an  attempt  should  be  made.  He 
chooses  to  take  the  chance  of  his  antagonist  a 
deficiencies,  or  the  oversight  of  his  advisers. — 
What  is  the  attorney  to  do  ?  If  he  be  convinced 
that  the  moral  justice  of  the  case  is  on  his  side, 
he  will  infringe  no  law  in  complying  with  the 
directions  of  a  client  who  is  perfectly  acquainted 
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with  tbe  risk  he  nms.  But  if  the  laMr  and  the 
equity  of  the  case  be  against  himi  it  is  clear 
that  it  is  neither  the  duty  of  the  attorney  to  pro- 
ceedy  nor  ought  he  to  do  so  under  any  consi- 
deration. 

Cases  may,  indeed,  occur  in  which  the  wel- 
fare of  a  client  is  dependent  upon  his  obtaining 
time  to  pay  the  demands  upon  htm.  In  such 
cases,  negotiation  is  the  obrious  duty;  and  it 
riajpely  fails  when  earnestly  pursued.  After  every 
means  have  been  tried,  if  at  last  it  becomes  ne- 
cessary to  procure  an  extension  of  time,  perhaps 
the  court  would  not  deal  very  severely  with  an 
attorney  who  proved  that  he  acted  from  upright 
motives,  and  firom  a  sense  of  duly  towards  his 
client  (p). 

It  is  not  very  difficult  thus  to  define,  in  gene- 
ral terms,  in  what  the  duty  of  an  attorney  con- 
sists ;  but  the  details  are  bodi  complicated  and 
nnmerous.  Much  of  that  which  it  is  the  duty 
of  attomies  to  do,  wiH  be  collected  from  the 
instances  in  which  the  courts  have  held  them 
responsible  for  omitting.  For  many  of  ihese 
particuliu^,  therefore,  the  read^  is  referred  to 
the  subsequent  chapters  on  the  {iabUiiies  and 
re^fon^iUty  of  the  members  of  the  profession. 

It  is,  of  course,  deariy  their  duty,  upon  «atis- 

(o)  h  is  said,  (2  Inst.  215^  that  an  attorney  ought  not» 
knowingly,  to  plead  a  false  plea ;  yet  it  is  the  practice  ^v^ry 
day  to  do  so,  and  ■•  notice  is  take  nof  it.  1  Comyns^  629.  So 
of  a  £act  which  he  knows  to  be  false.    Sal.  515. 
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fkctioa  of  what  U  due  to  them,  to  deliver  up 
any  deeds  or  writings  which  have  been  delivered 
to  them  by  their  clients,  or  which  have  come 
iiito  their  possession  on  their  behalf. 

It  is  said  to  be  the  duty  of  an  attorney  to  pro- 
ceed in  the  suit  which  he  has  once  undertaken, 
although  his:  client  should  neglect  to  bring  him 
money  (p). 

There  is  no  recent  authority  reported  in  Ae 
books  on  this  subject,  and  the  dictum  referred 
to  has  always  been  questioned.  Indeed,  this 
doubtfulness  is  obvious  from  die  manner  in 
which  it  is  quoted. 

It  is  reasonable  that  an  attorney  should  not 
be  allowed  to  suspend  a  suit  upon  his  client's 
neglect  to  obey  a  sudden  demand  for  money  to 
conduct  it  But  a  continued  refusal  or  neglect, 
afbet  reasonable  notice,  to  supply  funds,  would 
ptobabty  be  held  to  exculpate  the  attorney  from 
the  consequences  of  his  suspending  the  proceed- 
ings. 

Thus,  in  the  case  of  Ike  Atkehtan  Charity 
Sckealf  the  Lord  Chancellor  said,  nothing 
could  be  more  clear  than  that  if  a  suitor  did  not 
supply  his  solicitor  with  money ^  his  cause  could  noi 
go  on*  To  this  was  to  be  attributed  much  of  the 
delay  and  neglect  of  solicitors  and  their  agents. 
If  the  fact»  could  be  known,  he  feared  many  cases 
idight  be  found  where  the  del^y  imputed  to  the 

(p)  \  Sid.  31.    Say.  Rep.  173. 
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court,  arose  out  of  the  unhappy  poverty  of  the 
suitors.  He  was  doing  but  justice  to  many 
highly  respectable  solicitors  when  he  stated,  that 
they  generally  behaved  themselves  well  towards 
their  clients,  even  though  they  were  deficient  in 
the  means  of  accelerating  their  suits;  but  it  was 
too  much  to  ea^ct  that  solicitors  should  carry  on 
causes  by  advances  of  their  ovm  money ;  and,  un- 
questionably, without  money,  causes  could  not 
but  proceed  slowly  (y). 

Besides  the  duty  which  an  attorney  owes  to 
the  court  and  his  client,  he  is  bound,  as  regards 
the  opposite  party  and  his  professional  brethren^ 
to  conduct  his  business  with  fairness  and  pro- 
priety (r).  He  must  not  be  guilty  of  vexatious 
or  improper  conduct  (s). 

It  is  not  possible  to  define  the  precise  limits 
to  which  his  practice  may  extend,  without  vio- 
lating this  rule,  because  it  depends  upon  the 
intention  to  act  mala  fide;  and  the  quo  animo 
can  be  ascertained  only  from  the  particular  cir- 
cumstances of  each  case. 

In  Egremont  v.  Barker ^  Mr.  Barker,  an  attor- 

{q)  Feb.  fl6,  1825,  the  Attorney-general,  at  the  relation  of 
Bradley  v.— — 

(r)  On  a  motion  to  set  aside  a  verdict  for  an  irregularity 
in  the  notice  of  trial,  the  Court  said,  "  Where  one  attorney 
i;vill  not  have  the  courtesy  to  inform  anotl^er  of  a  mistake, 
we  will  not  give  any  costs."  Scriben  v.  Montgomery ,  K.  B. 
Mich.  1883..  An  attorney  ought  not  to  take  affidavits  in  a 
cause  wherein  he  is  engaged.    Barnes,  192. 

(*)  2  Bur.  654.     Hul.  Costs,  482,  &c. 
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ney,  was  said  to  have  made  a  false  representa- 
tion of  the  affairs  of  his  client  to  the  attorney  of 
Egremoot,  with  the  view  of  obtaining  an  ad- 
vance of  money  to  his  client  Flashburn,  who 
had,  previous  to  that  time,  committed  an  act  of 
bankruptcy,  which  Barker,  acting  professionally, 
withheld  from  the  knowledge  of  the  plaintiff. 

It  was  sworn  by  Mr.  Barker,  that  in  procuring 
the  loan  from  the  plaintiff,  his  client  acted  for 
himself;  that  his  (the  attorney's)  opinion  was 
not  given  professionally,  but  in  the  character  of 
a  referee,  and  that  he  cautioned  the  plaintiffs 
attorney,  and  informed  him  of  the  doubtful  state 
of  Flashburn's  affairs. 

The  Lord  Chief  Justice  Abbott  thought  it  a 
matter  of  paramount  importance  that  the  public, 
and  attomies  themselves,  should  know  that  they 
(the  attomies)  were  bound  to  act  bond  jide  and 
with  integrity,  towards  all  parties  with  whom 
they  were  concerned — with  other  parties  as  well 
as  their  own  clients.  Giving  the  attorney  credit 
to  the  extent  of  his  own  pretensions,*  allowing 
him  to  have  acted  with  correctness  in  procuring 
.  the  loan,  should  he  have  planned  an  act  of  bank- 
ruptcy fou"taded  on  the  very  deed  of  1823  ? 

The  Court  then  discharged  the  rule,  with  costs 
for  the  plaintiff  (t). 

(f)  voth  Feb.  18Q5. 
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8ECT«  2. 
Of  the  Negalioe  DutUa  cfan  Attorney* 

Br  the  statute  of  Westminster  i,  3  Edward  1, 
c.  29,  no  Serjeant,  counter,  nor  any  other,  shall 
do  any  manner  of  deceit,  &c.  or  consent  to  do  it, 
to  beguile  the  Court. 

This  statute  has  been  held  to  extend  to  attor- 
nies  and  others  {u) ;  and  it  is  held,  that  all  fraud 
and  falsehood,  tending  to  impose  upon  or  abuse 
the  justice  of  the  King's  Crown,  are  within 
the  purview  of  it  (a:).  Thus,  it  is  a  deceit 
and  collusion  within  the  statute  if  an  attorney, 
by  an  habere  facias  seisinam,  which  falsely  re- 
cites a  recovery  where  there  never  was  any, 
gains  the  possession  of  the  land,  and  ousts  an- 
other of  his  freehold  (j/). 

So  if  he  bring  a  prcedpe  quod  reddat  against 
A*  whom  he  knows  to  have  nothing  in  the  land, 
with  intent  to  gain  the  possession  against  the 
terre-tenant  (z) ;  or  if  a  prisoner  in  the  Compter 
maikes  an  obligation,  and  procures  a  suit  upon 
it  in  the  Common  Pleas,  by  which  upon  an 
habeas  corpus  he  may  be  removed  to  the  Fleet; 
the  attorney  privy  to  this  does  a  deceit  within 
the  meaning  of  the  statute  (a). 

Again,  he  ought  not  to  deliver  a  declaration 
in  ejectment  to  a  man  who  feigns  himself  tenant, 

(tt)  2  Inst.  224,  (x)  1 1nst.  215.   Dyer,  249. 

(y)  2  Inst.  215.  (2)  Ibid.  (a)  Ibid. 
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and  so  obtain  possession  {b) ;  nor  should  be  take 
out  a  capiat  without  filing  an  original  (c).  He 
most'  not  raze  a  record  (d),  noV  falsify  or  forge  a 
writ  (e) ;  nor  procure  an  attorney  to  confess  an 
action  for  the  other  party  (/)•  He  must  not 
practice  fraud  or  vexation  under  colour  of  legal 
proceeding  {g). 

He  ou^ht  not  to  act  without  sufficient  autho- 
rity, and  it  is  within  the  meaning  of  the  act,  if 
he  appear  and  suffer  judgment  by  default,  with- 
out any  authority  (A). 

He  ought  not  to  prosecute  an  action  to  be 
paid  in  gross,  for  that  will  be  champerty  (t)« 

It  is  said^  that  he  ought  not  to  plead  a  fact 
that  he  knows  to  be  fSft}se  (k).  So  he  ought  not 
to  assign  infancy  for  error,  when  the  man  was 
thirty  years  of  age  (/). 

So  where  actions*  have  been  brought  is  the 
Common  Pleas  and  King's  Bench  for  the  same 
cause»  and  after  a  plea  in  the  King's  Bench  of 
the  actioln  pending  in  the  Common  Pleas^  he 
shall  not  discontinue  the  action  in  the  Commom 
Pleas  (ni). 

(fi)  Mod.  Ca.  l6.  (c)  s  Inst  »15.    Cro.  Car.  74. 

(d)  Hob.  9.  (e)  Cro.  Car.  74. 

if)  D.  Hob.  9.  (g)  Sav.  31. 

(h)  2  Cro.  694.  (i)  Hob.  117. 

(k)  Sal.  515. 

(/)  1  Mod.  41.    Sal.  516.    Bat  see  page  133,  ante  note, 

(m)  1  Mod.  41. 

i:^  For  other  inBtanoes  of  negative  duties  towards  the 
Court f  see  chap.  5,  sect.  1. 
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The  3d  Jac.  i .  c.  7,  provides  a  remedy  against 
an  attorney  or  solicitor  who  willingly  delays  his 
client's  cause  to  work  his  own  gain.  But  it  being 
the  duty  of  the  attorney  to  use  diligence,  it 
follows,  that  he  is  liable  for  the  consequences  of 
any  negligence,  whether  it  does  or  not  "  work 
his  own  gain." 

So  he  must  not  demand  by  his  bill  other 
monies  than  were  disbursed,  aad  besides  the 
penalties  inflicted  by  the  3  Jac.  1 .  c.  7.  he  is 
liable  to  an  information  for  eirtortion  (n). 

As  a  general  rule,  an  attorney  should  omit 
nothing  that  can  lawfully  contribute  to  promote 
the  interest  of  his  client.  But  it  is  not  his  duty 
to  lend  himself  for  the  purpose  of  effecting  an 
unjust  object.  On  the  contrary,  if  the  facts  of 
culpability  in  this  respect  can  be  ascertained, 
the  Court  will  inflict  a  punishment  upon  the 
attorney  for  so  doing  (0).  It  is  probable,  how- 
ever, that  the  Court  would  require  the  charge 
to  be  clearly  made,  and  strongly  supported, 
before  it  would  call  upon  an  attorney  to  answer 
it  The  confidence  between  the  attorney  and 
client  is  sacred.  It  is,  as  we  have  seen,  an 
essential  part  of  professional  duty  to  be  secret 
and  faithful;  and  as  the  attorney  cannot  be  com- 

(n)  1  Mod.  5.     Dub.     1  Sid.  434. 

(0)  Vide  Pierce  v.  Bkkey  a  Salk.  515,  where  Holt,  C.  J. 
Bays,  <*  if  an  attorney  puts  in  a  false  plea  to  delay  justice,  he 
breaks  his  oath,  and  may  be  fined  for  putting  a  deceit  upon 
the  court." 
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pelled  to  disclose  the  confidential  communica- 
lions  of  his  client,  the  Court  would  scarcely  put 
an  attorney  in  the  situation  of  pleading  his  pri- 
vilege of  secrecy. 

The  following  is  a  strong  case  to  show  that 
the  peculiar  relation  in  which  an  attorney  stands 
towards  his  client  exempts  him  from  the  ordinary 
rules,  in  cases  even  of  criminal  jurisprudence. 
Thus,  if  he  has  papers  of  his  client,  which  may 
tend  to  convict  him  of  forgery,  and  is  served 
with  a  subposna  duces  tecuniy  to  appear  before 
a  grand  jury,  he  ought  not  to  appear  and  pro- 
duce them,  but  immediately  tb  deliver  them,  ^up 
to  his  client  (p). 

Although  an  attorney  is  thus  protected  in  act- 
ing for  the  benefit  of  his  client,  yet  he  is  not 
bound  to  follow  his  instructions  in  making  a 
defence  which  he  knows  to  be  false.     Thus, 

If  a  client  desire  his  attorney  to  put  in  a  plea 

which  Ae  attorney  knows  to  be  false,  in  such 

case  he  may  plead  quod  non  fuit  veraciter  in- 

formatuSy  and  thereby  he  discharges  his  duty  {q). 

And  in  Johnsoriy  gent.  v.  Alston^  which  was  an 
action  of  assumpsit  on  an  attorney's  bill,  it  ap- 
peared that  the  greater  part  of  the  business  had 
been  done  in  defending  an  action  ;  and  that,  on 
one  occasion,  the  defendant  had  desired  that,  for 
the  sake  of  delay,  a  plea  in  abatement  should  be 

{p)  Rex  V.  Duron,  P.  5  Geo.  3.  3  B.  M.  1687. 
{q)  Jenk.  52. 


put  in,  of  Ids  being  in  partneralup  ^  with  another 
person.  The  defence  stated  w«S)  that  Ae 
phdntiff  hatd  negieoted  to  put  in  this  .plea, 
whereby  there  had  been  a  judgment  againet  fte 
dfifendaM  alone.    But 

LtM^d  Eiienboraugk  said,  diat  by  die  di6- 
fendant's  own  confession,  the  plea  in  abatement 
was  merely  for  delay,  and  diat  he  therefiote 
could  not  coiai^ain  of  his  instructions  concem- 
ing  it  being  disobeyed ;  and  ihere  was  accord- 
ingly  a  nFerdict  for  the  plaintiff  (r). 

(r)  1  Ctiiip.'N.  P.  1?6;  and  tee&AwMiM  ▼.  I^fom,  1  East, 
369;  Tenq^  y.  M^Lachka^  s  New  Rep.  186. 
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CHAP.  V. 

OF   THE   RESPONSIBILITY    OP  ATT0RNIE8   AND 
'SOLICITORS  TO  TffE«7WMARY  JURISDICTION 
OP  THE   COURTS. 


1.  Of  Malpractice  tofwards  the  Court,  and  Almu  of  tte 

Proceedings. 
^.  ^  Mmoniuct  timards  VUenU. 
f.  rqfNjgf^KBce  tmd  Vmlaffirinem. 
-4.  ,qf^JPinfn^^f/J^0H9w4^<thc  pami{^4>¥l^ 

anfl  Papers*         ^ 
6.  Of  the  DeUvery  ^ 'Bills  ofVosts. 
^.bf*Taxaiion. 

Q.  iJ^  mistmii  Okmges ffBbhidk  um  not^tsMMe. 
«.  Of  (Ms  ff  TtiMMtfipii. 

9,  Of  cj^qrci^  .Undertohngf- 
10.  Of  the  Proceedings  /9n  sunmuxry  AppUcatinms. 


<^^tmm^mmma^t^m^r9mymi^tt^mm 


ATTOaNIES  and  aolicitots  are  liable  rtp  he 
proceeded  against,  either  by  action  at  law  or  suit 
iHiequitjr,  or  by  motion  to  tbe  ^courts  in^wliich 
&ey*haTe'been  admitted. 

*The  summary  jurisdiction  of  the  court,  .wJiiQli 
is  very  extensive,  is  ^tbe  q^oat  ,wualljrv4pp^ed 
to;.ttnd:tbeica8es^pf  whidi  it  l|dieg.^o§iiziHice 
may  lie  dassett  asJfollow : 
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SECT.    1. 

'  Retponsilnliiy  for  Malpractice  towards  the  Court y  and 
for  Abiue  ^  its  Proceedings. 

ATTORKX£S.aceiiabl»  to  be|nnnsfaed~tn  a'som- 
for  malpractice,  attended  with  fraud 
and  corruption,  and  committed  against  the  ob- 
vious rules  of  justice  and  common  honesty  (a). 
"jSdticitCrs  are  also  amenable  in  a  sunmraryway 
in  courts  of  equity  (A).  -      - 

It  is  held,  in  general,  that  if  an  attorney  does 
any  thing  which  deserves  his  being  struck  off 
the  roll,  it  may  be  examined  and  determined  in 
a  summary  way  (c).  And  the  court  will  award 
an  attachment  against  him  for  mal  and  fraudu- 
lent practice.  And  he  shall  pay  costs  there- 
upon (d)f  or  shall  be  committed  (e).  But  an 
attachment  shall  not  be  granted  before  a  day 
allowed  for  cause  (/).  The  court,  however,  will 
easily  be  prevailed  on  to  proceed  in  this  sum- 
mary manner,  if  it  appear  that  the  matter 
complained  of  was  rather  owing  to  neglect  or 

(a)  Style,  436.  Cro.  Car.  5^^  74.  4  Mod.  367.  6  Mod. 
16.  187.  8  Mod.  109.  10  Mod.  45*  is  Mod.  251.  318. 
440.  583.  657.  666,  Fitzg,  191.  Barnes,  159.  2  Bamee, 
39- S90. 

(6)  Ntwimm  T.'l*ayw,  tr  Ves.  jtm.  ^ou" 

(0)  Mod.  Ca.  187.  (d)  Sti.  Pr.  Reg.  s. 

(«)  Sti.  Pr.  B^.  3.  (/)  Mod.  Ca.  16. 
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accident  than  design ;  or  if  the  party  injured 
has  other  remedy  provided  by  act  of  parliament 
or  action  at  law  (jg).    ^^  ^ 

Attorn  ies  are  punishable  for  disobeying  the 
rules  of  court,  of  which  they  have  notice  either 
expressly  or  impliedly.  And  for  endeavouring 
to  impose  upon  the  court:  as  by  causing  an 
action  to  be  brought  against  any  one  by  collu- 
sion, without  any  just  ground,  in  order  thereby 
to  entitle  the  party  to  the  privilege  of  the  court, 
and  afterwards,  upon  an  examination  of  the 
matter,  giving  a  false  account  of  it  (A). 

If  an  attorney  in  an  inferior  court  use  con- 
temptuous words  in  court,  he  may  be  sus- 
pended (i),  and  shall  not  be  restored  till  sub- 
mission Qt). 

And  where  a  sham  plea  was  pleaded,  of 
judgment  recovered  in  the  court  of  Piepoudre 
in  Bartholomew  fair,  in  terms  obviously  denot- 
ing fictitious  proceedings,  the  court,  after  ex- 
pressing great  indignation  against  the  abuse 
which  had  grown  up  of  late,  and  was  continu- 
ally increasing,  of  loading  and  degrading  the 
rolls  of  the  court  with  sham  pleas  of  this  non- 
sensical  nature,  making  them  the  vehicles  of 

(^)  Style,  446.  Cro.  Car.  52.  74.  6  Mod.  16.  187. 
4  Mod.  367. 

(A)  Moor,  883.  9  Hawk.  Fl.  Cr.  145.  c.  t3.  8.  11. 
3  H.  6.  37.  3  Inst.  315.  Lit.  Rep.  46.  4  Inst.  loi. 
Hetl.  39. 

(i)  1  Vent.  331.  iji)  Ibid.     1  Bl.  Rep.  333. 
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mdeaorou^  jesting,  by  whieh  it  soiBctimeB  hap- 
peaedy  ibaA  the  tkneof  the  court  was  taken*  up  in 
futile  investigations  of  nice  points  which  might 
arise  ob:  deiouiteF  to  s«eh  shiam.  pleas,  suffered  the 
plaintiff  to  sign  inlcsrloootory  judgment  as  fov  want 
e£  ift  plea,  and  made  die  defendimt's^  aMorHey  pay/ 
fdl  the  eoiU  owasimed  hf.  the  jdes,  and'  ike  costfl 
of  the  rule  for  o^rrectm^  the.  ppcceediftgs  (/)» 

By  the  4  HeUi  4.  c.  iSf.if  an  attoiiKjr  be  ncrto^ 
riottsly  found  in  defiralt  of  recotd:  or  oliiesrwis^ 
he  shall  forswear  the  county  and  iteror  after  W 
received  in  any  court  of  the  King.  And  theKu*'- 
fcMre^  where  an  attorney  sued  outa  ctiffias  without 
an  OTiginal  to  warrant  it,  he  was  struehoff  the 
rdQ^  and  awo A  that  he  be  not  aa  attocneyr  ini 
any  of  the  King's  courts  (jn). 

So  aa  attorney  who.  gave  names  to  the  riieriff 
to  be.  retnmed  upon  a  jury  was  oast  over  the. 
bar  (ik).  So  where  an  attorney  permits  ano&er 
attoraey,  who  was  struek  off  theroU^  to  practiaa: 
in  hianame  (o)« 

So  where  an  attoroey  focgea  a  capias  dp)^ 
or  enters^  a  judgment  contracy  to  tibe  mle  of  die 
court  {g)\  And.  if  he  erase  an  essoign,  &c.  out . 
of  the  roll^  he  shall  be  Qonunitted  (r) ;  (x  if  he^ 

(0  BttwiH  v;  Marsdof,  B;  R.  T.  48  G.  3.  10  £.  937. 
(m)  30  Hen.  6.  37  a.     3  Inst.  315.     Cro.  Car.  74.    Lit 
4O.    4liiftt  101. 
(«)  M04.882.    1  Brownl.  44.  (0)  Sti.  Pr.  Reg.  3. 

ip)  Cro.  Car.  74.  (q)  Sti.  Pr.  Reg.  3* 

(r)  4  lost  100. 


falsify  a  vmi  (s).  Ajid  if  he  iJter  a  papei  booki 
hf  puttiog!  in  a  new.  plea^  vithoul  laaye,.  he  m 
liable  to  be  ateucli  o£F  the  roll  (0* 

A  commissioBi  of  baakraptcy  was  superseded 
on  die  gvound  of  frand  snd  miscoadnot ;  Mod  it 
appealing  tiiat  the  solicitor  had,  by  i$npvopm 
additiQos.  to^  the  names  oi  &e  c^nmissioaeii^ 
deceimd  the  secoetary  of  bankrupts,  and  thereby 
obtained  a  docket  contrary  to  the  general  order 
of  die  court,  requiring  in  a  country  conunission 
two  barristers,  &c.  (which  order  is  vapask  applU 
cation  in  a  proper  case  dispaised  withy)  the 
Lord  Ghancelkur  chained  the  solidtor  widi 
costs  (w). 

It  is  a  cooitea^t  o£  count  in  an  attom^  to 


(#)  4  Inftt  101 . 

(t)  3  Uol.  Rep.  459.  Id  trespass  agaioat  tbedefeodaiit  for 
breaking  a  beam;  the  defendant  justifiedy  fur  that  he  was  aa 
officer^  and  fbr  that  the  plkintiff  sold  goods  by  this  false 
becon,  he  iSie  defendant,  by  the  eommaod  of  a  justice  of 
peaoe,  did.  break  it.  The  plaistiff  replied  and  tnuveraed^  that 
ke  sM^fitM^  dp  the  team;  upon  which  they  were  at  issue  a(t 
Nisi  Prius ;  and  they  having  each  of  them  an  attorney,  the 
plaintiff  did  not  proceed,  but  retained  another  attorney,  who 
altered  the  paper  book,  by  pnttbg  in  a  new  plea,  without 
motion  or  tiie  defendant  consenting,  and  traversed,  that  tke 
b^am  xoasJaUe;  of  which  the  defendant  having  notice,  topk 
out  a  writ  of  inquiry ;  and  upon  a  motion  to  punish  the  at- 
torney for  this  abuse,  the  Chief  Justice  was  of  opinion  to 
strike  his  name  out  of  the  roll. 

(u)  Em  parte  Conway,  iS'Yes^jua.  62  •  And  see  Ex  partt 
Haywood f  ib.  67.  Ex^  parte  ArrovwnUk^  i4  Yen.  jon.  209. 
Ex  parte  Tkarpe^  i  Yes.  jun.  394. 

K  4 
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bring  a  ^fictitious  action  (u),  or  to  let  an  argu- 
ment go  on,  in  order  to  obtain  the  opinion  of  the 
court,  after  the  parties  have  privately  agreed  (x). 

On  a  trial  of  two  issues,  the  plaintiff  succeeded 
on  the  first,  and  the  defendant  on  the  second 
issue ;  and  the  defendant  having  obtained  a  rule 
to  show  cause  why  the  Master  should  not  be  at 
liberty  to  tax  him  his  costs  upon  the  second 
issue ;  cause  was  shown  (y)  by 

Wood  and  Walton,  who  relied  on  Herbert  v. 
Williamson  (^z),  where  it  was  held,  that  on  the 
trial  of  a  feigned,  issue,  costs  must  follow  the 
verdict,  and  that  the  court  had  no  discretion 
upon  the  subject. 

Bower  and  Lane  ai^ed  in  support  of  the  rule. 

The  Court  at  first  diought  themselves  bound 
by  the  authority  of  the  case  of  Tempest  v.  Met- 
calf  (a)j  but  strongly  intimated  an  opinion  that, 
as  feigned  issues  were  only  granted  with  the  leave 
of  the  courts  it  would  be  prudent  in  future,  when 
they  permitted  such  issues  to  be  tried,  to  compel 
the  parties  to  consent  that  the  costs  should  be  in 
the  discretion  of  the  court. 

But  it  afterwards  appearing  in  this  case  that 
these  issues  had  been  tried  without  the  consent 
of  the  court,  they  ordered  all  the  proceedings  to 

(ti)  L.  Hard.  Ca.  237.     8  Mod.  109. 

(x)  Strange,  420. 

{y)  4  T.  R.  402,  Hosfcinsv.  Lord  Berkeley. 

(2)  1  Wila,324.     See  also  Rex  v.  PkilUps,  i  Wils.  261. 

(fl)  3  Wils.  331. 
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be  stayed;  adding,  that  such  a  proceeding  was- 
a  contempt  of  the  court. 

To  bring  before  the  court  a  feigried  issue  for 
its  determination,  unless  by  the  consent  of  the 
court,  or  by  the  authority  of  a  court  of  equity, 
is  held  to  be  an  abuse  oif  the  proceedings  of  the 
court,  and  the  attorney  is  punishable  for  a 
contempt ;  and  it  is  no  vindication  of  the  at- 
torney, though  it  may  operate  in  mitigation  of 
punishment,  that  he  acted  with  honourable  mo- 
tives. The  parties  before  the  court  must  be 
really  litigant,  and  not  feignedly  so.  The  court 
will  not  hear  cases  mooted  for  the  mere  purpose 
of  settling  doubtful,  difficult  or  other  points, 
where  there  are  no  real  parties  or  existing 
disputes. 

A  case  of  Fox  v.  Dodd  came  on  for  argument 
previous  to  Michaelmas  term  1824.  The  action 
purported  to  be  brought  on  an  agreement  for  the 
sale  of  certain  freehold  and  copyhold  property 
and  fixtures.  The  action  was  tried  at  the  sittings 
after  Easter  term  18:24,  on  admissions  of  the 
necessary  facts,  and  a  verdict  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  on 
a  special  case. 

The  case  set  forth  the  contract  for  sale,  the 
seisin  of  the  testator,  his  will,  his  death,  the 
entry  of  the  devisee,  who  was  an  attorney,  that  he 
had  suffered  recoveries,  and  subsequently  sold 
and  conveyed  the  premises  in  question  to  the 
plaintiff,  who  had  offered  to  convey  to  the  de- 
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fiendaot  pmuant  to  the  agreement^  but  that  the 
defendant  had  objected  to  the  title,  on  the  ground 
thttt  the  will  contained  aa  executory  devise^  y/vikich 
the  Feeoveries^  had  not  barred ;  and  the  question 
waBi  whedier  the  devisee  took  an  estate  tail. 

Aftepthe  atgament  was  completed,  and  die 
oourl  were,  about  to  gi^e  judgment,  a  doubt  oc- 
cosred  to  one  of  the  judges,  whether  the'  trans^ 
action>  were  banAJidb,  and  the  court  required  the 
produolion'  of  die  recoveries  suffered,  the  con«- 
-wyance  and  the  alleged  contract^  with  an  affi- 
daffit  of  its  due  exeeutson)  and  of  its  being  a 
bmtA\fide  transaction. 

The  documents  ao  caSed  for  not  hsm^  pro* 
duced,  a  rule  was  served  on  the  attorney,  re- 
quiring him  to  attend  the  court ;  and  upoa  that 
attendance  it  was  ordered  that  it  should  be  re- 
fened  to  the  Master  to  ia<piire  whioh  of  the  facts 
stated  in  the  special  case  made  and  set  down  for 
argument  in  the  cause  of  Fox  v.  Dodd  wese 
truly  stated,  and  also  to  ascertain  what  pro<- 
ceedings  had  been  takei)  in  the  cause  prior  to 
tiie  ingpossment  of  the  record  of  Nid  Priusy  anid 
t^t  he  should  report  thereon ;  and  the  attorney 
was  ordered  to  attend  on  the  making  of  the 
r^K>rt  (i). 

Inrpursuanoe  of  this  rule  the  Master  made  tb^ 
ioqmries  directed;  and  it  appeared  that  the 
seisin  of  &e  testator,  his  mil  and  death,  an4 
the  entry  of  the  devisee,   were  truly  statedt 

(5)  R.  Thureday,  15  cla}'B  St  Maitiff,  5  G«>-  4- 
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eskeept  as  to  tbe  desoriptioa  of  tbe  pi^iAiiesi  oi 
wkietk  the  teatatof  wa&  stated  to  have  hmn  Aiiacd^i 
apid  ii^  date  of  hi&  death ;  hut  tkati  the^  olbeB 
eiecuaiAtaAees^  namely,  the  making,  of  the  agiee* 
ment  between  the  plaintiff  and  defeddttDty  th0 
eiistaaee  of  9uj  snch  parties^  tiba^  recovenea  by 
tba  devisee^  and>  the  sale  and  com^eyaaoe  by  him 
to^llia  plaioliff,  were  all  imagmary*. 

Thai;  there  bad  beenr  no  wcit  itsiued»  nor  ap* 
pearance  entered,  and  that  neildheo  declaralion 
nor  plea  had  been  ffled  or  delivered  (c) ;  bnt 
diat  the  declaration  waft  drawni  &e  general 
issue  and  smiUter  added^  and  the  issfue  then 
entered  at  the  proper  offiee  in  tibe  usual  way ;  and 
that  all  the  subsequent  stq^s  in^  the  cause  were 
talcen  as  would  haiFe  been  taken  in  a  hostile  cause; 

The  Master  made  ai  report  accordingly  to  that 
eoeci* 

From  an  affidavit  made  by  the  attorney  in 
exculpation^  setting  forth  a  variety  of  circum-* 
stances,  which,  it  is  unnecessary  here  to  detail, 
k  appCM^d  ^t  his  object  had  been  to  remove  « 
dHBculty  in  the  title  to  the  real  estates  devised 
by  the  will,  in  order  that  he  might  be  able  to 
raise  money  thereon  by  way  of  mortgage,  for 
the  purpose  of  paying  the  testator's  debts,  the 
personal  estate  having  been  prematurely  applied 
in  the  payment  of  legacies  to  tiie  same  peraons 
as  were  the  devisees  over  of  the  real  property . 

(c)  When  a  feigned  issue  is  directed  by  the  court  oi.Qhm^ 
oery,  tfaereare  no  pnioasdinfiipvior.ta  theisMi. 
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and  that  the  proceeding  in  question  had  been 
adopted  before  any  recoveries  had  been  suffered, 
so  that  if  they  should  appear  to  be  ineffectual, 
which  was  the  point  at  issue,  the  expense  might 
be  avoided. 

The  Court  animadverted  on  the  impropriety 
of  the  proceedings;  but,  as  they  were  insti- 
tuted from  no  corrupt  or  fraudulent  motive, 
ordered  the  attorney  to  be  discharged,  upon  pay- 
ment of  a  fine  of  30  /•  (d) 

An  attorney  who  has  given  notice  of  a  pro- 
ceeding which  has  not  taken  place,  such  as  a  • 
render  in  discharge  of  bail,  is  liable  to  punish- 
ment in  the  discretion  of  the  court  (e). 

So,  a  rule  was  obtained,  calling  on  the  plain- 
tiff's attorney  to  show  cause  why  he  should  not 

refund  the  costs  of  the  bill  of  Middlesex  issued 

* 

in  this  cause,  and  why  he  should  not  answer  the 
matters  of  the  affidavit,  and  pay  the  costs  of  this 

{d)  No  judgment,  coDsequently,  was  given  on  the  special 
case.  Indeed  it  is  obvious  that  such  a  precedent  would  be 
highly  dangerous ;  for  although  the  argument  was,  in  this 
instance,  fairly  conducted  on  both  sides,  yet  if  the  practice 
of  such  feigned  issues  were  countenanced,  many  cases,  no 
doubt,  would  arise,  in  which  tl  e  sanction  of  the  court  would 
be  collusively  obtained,  and  great  injustice  done. 

Besides,  however,  the  feigned  issues  which  are  tried  from 
courts  of  equity,  the  practice  of  trying  them  is  not  altogether 
repudiated  by  courts  of  law :  actions  of  ejectment  are  fictitious 
actions,  which  would  be  in  themselves  fraudulent,  but  that 
under  certain  rules  they  are  made  subservient  to  the  purposes 
of  justice. 

(e)  Hcjr  v.  Prtcf,  Easter  termj  2  Geo.  4. 
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application.  The  affidavit  of  the  defendant 
stated,  that  in  February  1817  he  was  served 
with  the  copy  of  a  bill  of  Middlesex,  at  the  suit 
of  the  plaintiff ;  that  he  had  paid  costs  upon  it 
to  the  amount  of  2 1.  3  s.;  that  in  November  last 
he  searched  at  the  Bill  of  Middlesex  office,  and 
found  that  there  was  no  pracipe  or  warrant  to 
prosecute  filed. 

Barrow  showed  cause,  and  stated  that  the 
writ  had  been  issued  by  a  clerk  of  the  plaintiff's 
attorney;  and  he  contended  that  it  was  regu- 
larly issued,  as  appeared  by  the  writ  annexed 
to  the  affidavit. 

Adolphus,  in  support  of  the  rule,  urged  that  it 
was  impossible  for  ^prttcipe  to  have  issued  with- 
out being  able  to  find  some  traces  of  it  in  the 
office.  The  writ  itself,  now  produced,  bore 
upon  the  face  of  it  the  appearance  of  fabrication ; 
and  the  fact  of  no  trace  being  to  be  found  of 
it  in  the  office,  was  a  strong  confirmation  of  the 
suspicion. 

The  Coukt  having  inspected  the  writ,  or- 
dered the  rule  to  be  made  absolute,  and  directed 
an  attachment  to  issue  against  the  plaintiff's  at- 
torney, for  not  answering  the  matters  of  the  affi- 
davit (/)• 

In  another  case  a  copy  of  a  pretended  bill  of 
Middlesex  was  served  in  the  name  of  L.  H. 
Needhamy  as  the  attorney,  followed  the  next  day 

a 

/ 

(/)  Wadworth  V.  AUen,  1  Chit.  1B6. 
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lifT  e  iMitice  tf)f  deddtttiiMi.  The  peiMn  vds) 
jMPved  tks  copy  rj£  the  {snppoaed  writ  obsenred 
I0  the  ptfty  sevtmiU  ^  TJiat  she  liad  better  imme- 
diate^ ttU  on  the  altomeyy  and  make  ap  die 
ttelidiiy  flfl  a  ^endemaxi,  who  bad  come  iocward 
bii  behdf  t3£  4he  qilailitiff,  bad  Mid  ke  ^mmlBi 
fmmiie  it  if  it  oost  him  loo//'  The  :9df fendaitt 
totally  denied  the  existence  of  aay  liglMt  xif  lao- 
iidn,  latid  istated  kcr  betief  that  the  pspensdrere 
i86Med  for  (fhe  ftfifpose  of  leaotertiag  imomqr.  ^t 
mw  ako  swoim^  that  daUgent  (Seaioii  ;liad  ibwb 
toade  &r  ths  pntecipe  mad  f^tsrast  .widKMit  find- 
ing either  of  them ;  neither  could  Ibte  idedavaftioti 
tbe  ^Mind.  A  aumaions  vms  'served  .i;^K>n  Ibe  at- 
tMney  for  the  fdaiatifl^  wkoi  it>app6are4>  urasm 
4)ie  King's  Bench  prison. 

A  nde  was  graafeed  to  '^bow  cause  whyifiie 
attemey  should  not  be  atvuck  eff  ^tlM  toll,  aosd 
tpay  the  costs  of  ^m  application  (g).  lAnd  so 
cause  being  sbown,  the  rule  was  made  Aso- 
lute. 

If  lan  attom^  make  an  affida'vdt  unnecessarily 
flong)  the  (Court  will  ordffl*  rthe  icoets*  of  it  to  cmne 
€Kut  ef  bis  own  pocket  Urns,  wfaeie  a  >8olici- 
.t8r»  with. a  ^iew  to  enhanae  the  expense,  recited 
the  whole  petition  verbatim^  the  Lord  .Chancellor 
^ordered  ;him  to  pay  die  costs  (£)* 

So  an  attorney,  as  weB  jm  his  dieat,  liitfU  <pay 

{g)  Trin.  9  Geo.  4. 

(I)  £»  ptaie  SmUk^  i  -Atk.  ^139. 
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tt^OSj  if  9ie  join  ill  <m  AfMiHrit'to  BUppott%<rt«M>- 
fotrs  complaiiit,  and  Make  fieeentiftil  declftTtflioililiy 
i7!)ix:h  show  Mm  *te  be  pem>B«tlfy  ^^^9^  'Vik  4t. 
As  where  an  ulttomey,  in  prdceedinglh  '^gttiiiiai  -h 
jtAtice  of  file  peerce,  dediiteA  4ie  ^w&tM  lay  Mtti 
by  tbe  heels^  if  it  cost  him  t0o4.  ;  anA  fte  Mttt- 
plaint  appeared  frivolous  and  veKatiotirs  '(ft). 

And  where,  in  support  of  a  petition,  lirliich 
prs^yed  ^at  a  commission  of  'btmloni^y  tmgbt 
be  strperseded,  on  tb^ground  of  its  %emg  alimr- 
dolent  and  concerted  t^ommisstdn,  agtilttfirt  a  peh- 
mh  not  tL  trader,  an  affidaint  Was  &eA  4>y  ^die 
lidKcitor  concerned  in  it,  containing  msM&t  imma- 
lerialj  irrelevant  and 'scandalousy  the  ILord  CAian- 
t^Dor,  npon  petition,  'made  an  order  diriidtog 
the  solicitor  who  made  4ie  affidavit,  withm  four- 
teen days  to  pay'die  'OMtsxtf  the  'appllietftion,  ^and 
all  the  costs  ont  of  pocket,  to  be  taxed  as  he^ 
tween  solicitor  and  client ;  and  that  after  'pasy- 
ment  of  those  costs,  the  affidavit  should  'be  taken 

off  ihe  file  CO- 
If  a  person  required  to  answer  the  matters  ^of 

to  affidavit  swear  to  an  'incredible  ^tory,  the 

conrt  win   grant  an  attabhrnent  against  htm, 

diough  he  positively  deny  the  malpractices  im^- 

puted  to  him  (971). 

If  a  defendanf  s  attorney,  without  sufficient 

(k)  ReM  V.  Fkidmgf  M.  3a  Geo.  s.  s  fi.  M.654. 
(i)  A  :parte  Simftoi^^  15  Vss.  juo.  4,76. 
(m)  In  rt  Crouky^  6  T.  R.  701. 
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ground  directs  an  application  under  the  stat 
43  Geo.  3.  c.  469  that  the  plaintiff  having  holden 
defendant  to  bail,  and  recovered  at  trial  less  than 
ten  pounds,  shall  pay  the  defendants  costs,  the 
court  of  Common  Pleas,  in  discharging  the  rule, 
wiU  direct  the  costs  of  the  motion  to  be  paid  by 
the  attorney  (n). 

The  defendant,  in  putting  in  bail,  misinstnict- 
ed  the  filazer  as  to  the  christian  name  of  one  of 
the  two  plaintiffs ;  the  plaintiffs  attorney  there- 
upon swore,  that  there  was  no  bail  in  that  action, 
and  moved  that  the  defendant's  attorney  might 
pay  debt  and  costs  for  superseding  the  de* 
fendant  The  court  of  Common  Pleas  dis- 
charged the  rule,  with  costs,  to  be  paid  by  the 
attorney  so  swearing  (o). 

The  court  will  also  compel  an  attorney  to  pay 
the  costs  occasioned  by  his  vexatious  conduct  in 
giving  repeated  notices  of  justifying  bail  at 
chambers,  in  vacation. 

Thus,  where  a  defendant  had  been  removed 
by  habeas  corpus  from  Lincoln  Castle  to  the 
KLing's  Bench  prison,  and  the  plaintiff  had  been 
put  to  die  expense  of  inquiring  after  six  sets  of 
bail,  as  to  one  of  whom  a  false  description  had 
been  given,  the  court  ordered  the  defendants 
attorney  to  pay  the  costs  incurred  by  the  plaintiff, 
although  it  was  sworn  that  he  had  no  personal 

(«)  ^^«  V-  i^r#;  Rogers  v.  BwrgeUy  4  Tumt  191. 
(o)  Clarke  v.  Gorman,  3  TaoDU  492. 
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knowledge  of  the  misdescription  and  insuffi- 
ciency of  the  bail.  The  court  held  it  was  the 
duty  of  an  attorney  to  make  himself  acquainted 
with  the  condition  and  circumstances  of  the  per- 
sons who  propose  to  become  bail,  and  that  he 
ought  not  to  tender  them,  unless  he  was  satisfied 
of  their  sufficiency  (p). 

An  attorney  who  endeavours  to  entrap  the 
opposite  party  by  false  and  subtle  pleading  is 
liable^  on  a  summary  application,  to  the  costs. 

Declaration  on  assumpsit.  Plea  non  assumpnt 
to  the  second  and  subsequent  counts,  concluding 
to  the  country.  Plea  to  the  first  count  of  a  set- 
off on  a  recognizance,  alleged  to  have  been  ac^ 
knowledged  by  the  plaintiff  to  the  defendant  in 
the  court  of  Common  Pleas,  with  a  prout  patct 
of  a  record  in  this  court. 

Chittjfy  on  a  former  day,*  obtained  a  rule  for 
the  defendant  and  his  attorney  to  show  cause 
why  the  plaintiff  should  not  be  at  liberty  to 
sign  interlocutory  judgment,  as  for  want  of 
a  plea,  and  why  the  defendant  or  his  attorney 
should  not  pay  the  costs  of  the  applica- 
tion. He  now  contended,  upon  the  authority 
of  the  cases  of  Thomas  v.  Vandermorletij  2  Bam. 
&  Aid.  197;  Bentky  v.  Goodlake,  Id*  i99i 
that  this  sham  plea  was  pleaded  contrary  to  the 
practice  of  the  court;  that  it  not  only  occasioned 
two  issues,  the  one  to  be  tried  by  a  jury,  and  the 
other  by  the  record,  but  was  so  framed  as  to  en- 

(p)  BlufidtU  y.  Biundell,  i  D.  &  R.  14s. 
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deavour  to  ientrap  the  plaintifF,  by  averring  the 
existence  of  the  record  in  this  court,  when  it 
was  previously  alleged  that  it  was  a  recognizance 
acknowledged  in  the  court  of  Common  Pleas. 

2).  Pollock  showed  cause,  and  admitted,  that 
Ae  plea  could  not  be  supported,  but  produced 
an  affidavit  of  the  defendant,  which  stated,  that 
his  attorney  had  on  former  occasions  pleaded 
dilatory  pleas  for  him,  and  that  he  desired  him 
to  a^opt  the  same  course  in  the  present  action. 
It  was  contended,  therefore,  that  the  attorney 
having  framed  the  plea  according  to  his  client^s 
instructions,  he  ought  not  to  be  made  personally 
liable  for  the  costs,  and  so  much  of  the  rule  as 
related  to  him  ought  to  be  discharged.     But, 

The  Court  said,  this  is  a  very  improper  plea, 
and  the  attorney  ought  to  pay  the  costs. 

The  rule  was  made  absolute  (y). 

After  the  acceptor  of  a  bill  of  exchange  had 
offered  to  pay  the  debt  and  the  costs  of  the 
action  against  himself,  the  plaintiff,  who  was  an 
attorney  and  indorsee  of  the  bill,  brought  ano- 
ther action  against  the  drawer,  who  was  his  own 
client ;  the  court  stayed  the  proceedings,  upon 
payment  of  the  debt,  and  the  costs  of  one  action 
only  (r). 

Where  a  declaration  coutained,  besides  the 
usual  money  counts,  the  indebitatus  and  quantum 
meruit  counts  for  work  and  labour  as  an  attorney, 

{q)  Vincent  v.  Graomcy  1  Chit.  182.  10  Feb.  1819. 
(r)  Hodson  v.  Gunn^  2  D.  &  R.  57. 
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and  two  aiHular  counts  for  work  and  labour  ge- 
nerally, the  court  refwred  it  to  the  Master  to 
strike  out  the  latter  for  superfluity,  before  the 
issue  was  niade  up  (^). 

By  the  is  Geo.  2,  c.  1 3,  s.  9,  it  was  enacted, 
&at  no  attorney  or  solicitor  who  should  be  a 
frismner  m  any  gaol  or  prison,  or  within  the  limits, 
rules  or  liberties  of  any  gaol  or  prison,  should, 
during  his  confinement  in  any  gaol  or  prison,  or 
within  Ihe  linuts,  rules  or  liberties  of  any  gaol 
or  prison,  in  his  own  name,  or  in  the  name  of 
any  other  attorney  or  solicitor,  sue  out  any  writ 
or  process,  or  commence  or  prosecute  any  action 
or  suit  in  any  courts  of  law  or  equity ;  and  that 
all  proceedings  in  such  actions  or  suits  should 
be  void  and  of  none  effect ;  and  such  attorney  or 
solicitor  so  commencing  or  prosecuting  any 
aetiou  or  suit  as  aforesaid,  should  be  struck  off  the 
roll,  and  incapacitated  from  acting  as  an  attor- 
ney or  aolieitor  for  the  future ;  and  any  attorney 
or  solicitor  pervUttk^  or  empowering  any  such 
attorney  or  solicitor  as  aforesaid  to  commence 
or  prosecute  any  action  or  suit  in  his  name  should 
be  struck  off  the  roll,  and  incapacitated  from 
acting  as  an  attorney  or  solicitor  for  the  fiiture. 

Bnt  by  sec«  10,  it  was  provided,  that  the  act 

(«)  GabeU  v.  Shaw^  1  D.  &  R.  171.  Boroness  ^.  Wicockj 
Barnes,  360.  Price  v.  Fletcher^  Cowp.  727.  1  Campb.  196. 
Clarke  y.  Mumford^  3  Camp.  37.  Nkhobcn  v.  Crafty 
ftBorr.  iiBS*  Meeke  v.Oxiavc,  1  New  Rep«  289.  Nkhol 
▼•  WiUm^  1  Chit.  Rep.  448  ;  and  Bagky  v.  WatkinSy  lb.  450. 
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should  not  extend  or  be  construed  to  extend  to 
prevent  any  attorney  or  solicitor  so  confined  as 
aforesaid,  from  carrying  on  or  transacting  any 
suit  or  suits  commenced  before  the  confinement 
of  such  attorney  or  solicitor  as  aforesaid. 

It  has  been  held,  that  an  attorney  in  prison 
may  bring  an  action  on  a  bail  bond  given  after  his 
imprisonment,  on  an  action  in  which  he  was  at- 
torney before  his  imprisonment ;  for  it  is  only  a 
continuance,  and  not  within  the  statute  (0* 

Neither  is  defending  suits  within  it  (t). 

But  the  suing  out  process,  and  entering  a 
plaint  in  the  county  court,  is  within  the  meaning 
of  12  Geo.  2,  c.  13,  s.  9,  and*subjects  an  attor- 
ney so  doing,  whilst  imprisoned  for  an  assault, 
to  be  struck  oflP  the  roll  (w). 

By  the  22  Geo.  2,  c.  46,  reciting  that  divers 
persons  who  were  not  examined,  sworn  or  ad- 
mitted to  act  as  attomies  or  solicitors  in  any 
court  of  law  or  equity,  did,  in  conjunction  with  or 
by  the  assistance  or  connivance  of  certain  swont 
attomies  and  solicitors,  and  by  various  subtle 
contrivances,  intrude  themselves  into,  and  act  and 
practise  in  the  office  and  business  of  attomies 
and  solicitors,  to  the  great  prejudice  and  loss  of 
many  of  his  majesty's  subjects,  and  the  scandal 
of  the  profession  of  the  law ;   it  was  enacted. 


(0  Barnes,  46,  463. 

(ti)  In  re  Flint,   1    Bam.  &  Crest.  954,  and   s   Dei^. 
&  Ry.  407. 
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that  from  and  after  the  29th  day  of  September 
1 749y.  if  any  sworn  attorney  or  solicitor  should 
act  as  agent  for  any  person  or  persons  not  duly 
qualified  to  act  as  an  attorney  or  solicitor  as. 
aforesaid,  or  permit  or  suffer  his  name  to  be  any 
ways  made  use  of,  upon  the  account  or  for  the 
profit  of  any  unqualified  person  or  persons^  or 
send  any  process  to  such  unqualified  person  or 
persons,  thereby*  to  enable  him  or  them  to*  ap- 
pear, act  or  practise  in  any  respect  as  an  attorney 
or  solicitor,  knowing  him  not  to  be  duly  qualified 
as  aforesaid,  and  complaint  should  be  made 
thereof  in  a  summary  way  to  die  court  from 
whence  any  such  process  did  issue,  and  proof 
made  thereof  upon  oath,  to  tHe  satisfaction  of  the 
court,  that  such  sworn  attorney  or  solicitor  had 
offended  therein  as  aforesaid,  then  and  in  such « 
case  every  such  attorney  or  solicitor  so  offend* 
ihg  should  be  struck  off  the  roll,  and  be  for  ever 
after  disabled  from  practising  as  an  attorney  or 
solicitor ;  and  in  that  case,  and  upon  such  com- 
jdaint  and  proof  made  as  aforesaid,  it  should 
and  might  be  lawfrd  to  and  for  the  said  court  to 
commit  such  unqualified  person  so  acting  or 
practising  as  aforesaid  to  the  prison  of  the  said 
court,  for  any  time  not  exceeding  one  year. 
'  Where  an  attorney,  without  knowing  any  of 
the  parties,  had,  upon  several  occasions,  sent 
writs  to  a  bailiff,  who  had  not  represented  him- 
self as  an  attorney,  nor  had  he  been  so  consider- 
ed,, it  was  held  that  it  was  npt  a  case  within 

^  3 
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32  Greo.  2,  c.  46,  s.  11,  but  a  most  improper 
practice^  and  sucb  as  tbe  court,  by  tirtae  of  its 
general  jurisdiction  over  attomies,  would  punisb ; 
and  discharged  the  rule  on  payment  of  costs  by 
him  (*r). 

In  another  instance  (y)  an  attorney  was  di* 
rected  to  show  cause  why  he  should  not  be 

(ff)  E»  parte  Whattm^  5  Barn.  &  Aid.  834.*-*-The  wosds 
of  the  act  are, ''  If  any  sworn  attorney  or  solicitor  shall  act  as 
▲OEKT  for  any  person  or  persons  not  duly  qualified  to  act  as 
an  attoniey  or  soHcftor,  or  permit  or  suffer  his  name  to  be  in 
Uiywhjs  nade  use  of,  upon  the  account  or  for  iih»  profit  «f 
any  unqualified  person  or  persons^  oa  sead  m^  process  tomeh 
vnqual^ed  persaa,  or  persons,  thereby  to  enable  kim  or  them  to 
appear,  act  or  practise  in  any  respect  as  an  attorney  or 
soUdlor,  knowing  him  not  to  be  duly  qualified,"  ice. 

The  principal  circumstances  were  these :  Kaiford,  a  sherifl*^ 
officer  at  Derby,  was  employed  to  collect  some  debts.  Hi 
applied  to  a  solicitor  ia  London,  stating  that  he,  Radford,  had 
some  instructions  for  writs,  and  requesting  them  to  be  for- 
warded. This  request  was  not  complied  with,  and  some  of 
the  writs  were  subsequently  issued  by  Mr.  Whatton,  through 
his  agent  in  town,  and  were  served  00  the  defendants  by  the 
officer ;  whe^  it  appealed,  had  a  generftl  anthevity  toaetOs  tiie 
actions.  Application  was  made  to  one  of  thje  plaintiff^  who 
it  appeared  did  not,  at  that  time,  know  Mr.  Wbatton,  and  had 
given  no  instructions  except  to  Radford.  It  was  not  denied 
by  the  attorney  tiiat  he  had  in  the  first  instanee  xecerred  his 
directions  from  the  bailifl^  and  not  hovL  the  pUikti&:  but  it 
was  sworn  that  the  bailiff  aasnred  him  he  had  authority  to 
employ  an  attorney ;  and  that  he«  the  attorney,  had  seen  the 
plaintiffs,  and  received  their  approbation  of  the  proceedings ; 
but  the  particular  time  when  this  authority  was  given  did  not 
appear. 

(y)  Hil.  3  Geo.  4. 
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struck  off  the  rolli  for  having  acted  as  the  agent 
of  one  Smith,  a  person  not  qualified  to  act  as  an 
attorney,  and  for  permitting  his  name  to  be  used 
upon  the  account  or  profit  of  Smith,  and  also  for. 
sending  process  to  him,  thereby  enabling  him  to 
appear,  to  act  or  practise  as  an  attorney,  know- 
ing him  not  to  be  duly  qualified. 

On  showing  cause,  the  matter  was  referred  to 
the  Master ;  and,  in  Trinity  term,  3  Geo.  4,  the 
f  eport  having  been  made, 

Lord  Chief  Justice  Abbott  said,  the  Master  re- 
ports to  us  that  this  case  was  similar  to  one 
which  was  before  us  in  the  present  term,  in  which 
we  thought  it  suflicient  to  order  the  attorney  to 
pay  the  costs  of  the  application ;  and  intimating 
that,  after  those  proceedings  should  be  known, 
which  they  ought  to  be,  any  attorney  who  should 
be  offending  in  the  like  manner,  we  consider  our- 
selves, independently  of  the  act  of  parliament^ 
bound  to  prevent  any  such  person  from  practising 
any  further* 

Rule  discharged,  on  paypient  of  costs. 

On  a  proceeding  under  22  Geo*  3,  c  46,  s.  1 1, 
for  preventing  unqualified  persons  practising  in 
the  names  of  attornies,  the  court  proceeds  only 
upon  affidavit,  and  not  by  vivd  voce  examination. 
The  case  having  been  referred,  by  consent,  to 
the  Master,  and  the  defendant  reported  by  him 
in  contempt,  the  defendant,  when  brought  up  for 
committal,  was  allowed  the  privilege  of  going 
again  into  the  matters  of  the  affidavits  upon. 

L4 
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vhich  the  Master  had  pronotinced  his  opi^ 
nion  (J8r). 

Where  an  attorney  engaged  a  certificated 
conveyancer^  not  qualified  to  act  as  an  attorney, 
to  conduct  his  business,  allowing  him  a  moiety 
of  the  profits  instead  of  a  fixed  salary,  it  was 
held  that  it  was  a  case  within  tlie  spirit  and 
words  of  the  a  2  Geo.  9,  c.  46,  s.  1 1  ;  and  it  was 
not  necessary  that  it  should  appear  to  have  been 
done  for  the  purpose  of  enabling  th6  unqualified 
person  to  act  as  an  attorney;  the  word  "  thereby," 
in  s.  11,  applies  merely  to  the  sending  of  process 
to  an  unqualified  person,  and  not  to  the  whole 
6f  the  preceding  prohibitions  (a). 

Where  process  was  sued  out  by  two  persons, 
not  attomies  of  the  court,  in  the  name  of  an 
attorney,  without  his  authority,  the  court  set  the 
proceedings  aside,  with  costs  to  be  paid  by 
them  (A). 

By  the  1 2  Geo.  1,  c.  29,  s.  4,  it  was  enacted, 
for  avoiding  the  great  mischiefs  an4  abuses 
which  arose  from  infamous^  and  wicked  persons, 
convicted  of  wilful  perjury  or  forgery,  practising 
as  attomies  or  solicitors  in  courts  of  law  and 
equity,  that  if  any  person  who  had  been,  or  who 
should  be  convicted  of  forgery,  or  of  wilful  and 
corrupt  perjury,  or  mbomation  of  perjury,  or 
common  barretry,  should  act  or  practise  as  an 

(2)  In  re  Jacques^  2  D.  &  R.  64. 
(a)  In  re  Jackson^  1  B.  &  Cr.  270. 
(6)  Hawkint  v.  Edwards,  4  Moore,  6o3» 
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attorney  or  solicitor,  or  agent,  in  any  suit  or 
action  brought  or  to  be  brought  in  any  court  of 
law  or  equity,  within  that  part  of  Great  Britain 
called  England,  the  judge  or  judges  of  the 
court  where  such  suit  or  action  was  or  should  be 
brought,  should,  upon  complaint  or  information 
thereof,  examine  the  matter  in  a  summary  way 
in  open  court ;  and  if  it  should  appear  to  the 
satisfaction  of  such  judge  or  judges,  that  the 
person  complained  of,  or  against  whom  such 
information  shall  be  given,  had  offended  con- 
trary to  this  act,  such  judge  or  judges  should 
cause  such  offender  to  be  transported  for  seven 
years,  to  some  or  one  of  his  majesty's  colonies 
or  plantations  in  America,  by  such  ways,  means 
and  methods,  and  in  such  manner,  and  under 
such  pains  and  penalties,  as  felons  in  other  cases 
were  by  law  to  be  transported. 

Attomies  are  wjithin  the  statutes  against  ex- 
tortion (c). 

(c)  An  information  of  extortion  against  Froj  an  attorney. 

It  was  moved  in  arrest  of  judgment,  that  attomies  are  not 

within  any  of  the  statutes  against  extortion,  and  therefore 

the   information  concluded  ill,   the  conclusion  being  contra 

formam  statuti. 

Twud,  The  statute  3  Jac«  c«  7,  is  express  against  at- 
tomies. 

KeL  I  think,  as  thus  advised,  that  attomies  are  within 
all  the  statutes  of  extortion. 

It  was  afterwards  moved,  in  arrest  of  judgment,  that  the 
information  was  insufficient  in  the  law.  For  Sir  Thomas 
Fanshawe  informedi  that  Mr.  Froy,  being  an  attorney  of  the 
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An  attorney  will  be  struck  oflf  the  roll  after 
conviction  for  a  conspiracy. 

Thus  it  was  moved  for  a  rule  to  show  cause 
why  the  defendant  should  not  be  struck  off  the 
roll  of  attomies.  He  had  been  convicted  at  the 
Gloucestershire  summer  assizes,  before  Dam^ 
pierfJ.  of  a  conspiracy.  The  motion  was 
grounded  upon  an  examined  copy  of  the  con^ 

court  of  Common  Pleas,  did,  at  Maidstone,  cause  one  CoUop 
to  bt  impleaded  for  gs,  ^d*  debt,  at  the  suit  of  one  Dudley 
Sillinger,  &c.y  and  this  was  ad  grave  damnum  of  CoUop,  &G.f 
but  it  is  not  expressed  in  what  court  he  caused  him  to  be 
impleaded ;  and  that  which  the  defendant  is  charged  with  is 
not  an  offence;  for  he  saith  that  he  did  cause  him  to  be 
impleaded,  and  received  the  money  the  same  day,  and  per- 
haps he  received  the  mon^  after  he  caused  him  to  be 
impleaded.  Then,  it  is  not  sufficiently  alleged,  that  he  had 
illicit}  received  so  much;  and  extortion  ought  to  be  par- 
ticularly alleged.  Nor  is  there  any  statute,  that  an  attorney 
shall  receive  no  more  than  his  just  fees.  The  profession  of 
an  attorney  is  at  common  law,  and  allowed  by  Hie  statute  of 
Wettm*  1.  c.  26 ;  and  the  siat,  of  3  Jac.  does  dot  exitoitd  to 
this  matter.  Non  constat  in  this  case,  if  what  he  received 
was  for  fees  or  not.  Besides,  the  suit  for  an  oflence  against 
the  statute,  most  be  brought  by  the  party,  not  by  Sir  Thomas 
I^anshawe. 

KeL  If  the  party  aggrieved  will  not  sue  for  the  penalty 
of  treble  damages  given  by  that  statute,  yet  the  king  may 
prosecute  to  turn  him  out  of  the  roll. 

Tvns.  tt  appears  here,  that  this  money  was  not  received 
of  his  client ;  for  he  was  against  Collop.  But  he  ought  to 
show  in  ^hat  the  impleading  was,  for  otherwise  it  might  be 
before  Mr.  Major  in  this  chamber. 

To  whkh  the  court  agreed,  and  the  information  was 
quashed,    i  Mod.  5. 
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yictioD,  and  an  affidavit  of  the  defendant's 
having  practised  since  the  conviction,  and  of  his 
identity.     The  court  granted  the  rule  nisi  {d). 

So  where  an  attorney  baa  been  convicted  on 
an  indictment  for  threatening  to  put  in  motion  a 
prosecution  by  a  public  officer  to  recover  pe^* 
nalties  for  selling  unstamped  medicines,  for  the 
purpose  of  obtaining  money  to  stay  the  prose* 
cution^  and  the  court»  on  a  motion  in  arrest  of 
judgment,  thought  that  the  offence  charged  was 
not  indictable,  it  was,  nevertheless,  held,  that  the 
attorney  ought  to  be  struck  off  die  roll  (e). 

The  striking  off  an  attorney  for  an  offence 
committed,  is  not  done  with  a  view  of  punishing 
the  individiud,  but  on  the  groimd  liaA  ihb  de«- 
linquent  is  not  a  proper  person  to  be  continued 
an  attorney :  and  where  an  attorney  had  been 
convicted  of  felony  five  years  before  the  appli^ 
cation,  and  had  been  burned  in  the  hand,  it  wa$ 
held,  that  he  could  not  be  continued  <m  the 
sol)  (/). 

In  some  circumstances  an  attorney  is  com* 
pellable  to  produce  his  elicit ;  and  in  case  oi 
default,  liable  to  the  costs. 

In  Gynn  v.  Kirby,  the  plaintiff's  attorney  wad 
summoned  before  Mr.  Justice  Fbrtescoe  to  pfO*> 
duee  his  client ;  and  the  judge  thereupon  mad!e 

(<Q  Anon,  Mich.  T.  1813,  Nov.  8>. 

(e)  The  King  v.  SwUhetton^  6  East,  ia6. 

(f)  Ex  parte  Brounsai,  Cowp.  8a9* 
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to  order,  that  unless  he  was  produced  in  a 
month,  the  defendant  should,  by  consent,  be  at 
liberty  to  sign  a  non  pros.  He  did  not  produce 
him,  and  the  non  pros  was  signed ;  and  upon 
an  a£Gidayit,  that  no  such  man  as  the  plaintiff 
could  be  found,  the  court,  on  motion,  made  a 
rule  upon  the  attorney  to  pay  the  costs;  and 
afterwards,  upon  an  affidavit  that  they  were 
demanded  and  unpaid,  granted  an  attachment 
against  him  (g). 

In  the  case  of  Shindkr  v.  Roberts^  on  a  penal 
statute  for  acting  as  a  commissioner  of  the  land 
tax,   not  being  qualified;  after  trial  and  case 
reserved,  it  was  moved,  that  the  plaintiff's  at- 
torney might  deliver  to  the  defendant  an  account 
in  writing  of  the  plaintiff's  place  of  abode,  &c. 
The  court  thought  the  motion  came  very  late  ; 
but  upon  defendant's  affidavit,  that  he  did  not 
know  what  was  the  cause  of  action  till  Februarys 
last,  when  he  was  served  in  the  country  with 
notice  of  declaration,  so  late  that  he  could  not 
apply  last  term,   a  rule  was  granted  to  show 
cause ;  and  on  hearing  counsel  for  the  plaintiff, 
who  objected  that  this    motion   ought  to  be 
brought  before  plea,  and  that  a  special  jucy  had 
been  moved  for  by  defendant,  the  rule  was  made 
absolute.     It  was  afterwards  moved,  that  plain* 
tiff  might  give  security  for  cosbi,  in  case  judg- 
es) 1  Str.  405. 
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ment  should  go  against  him;  but  this  was  denied; 
for  the  plaintiff  was  a  visible  person^  and  had  a 
right  by  law  to  bring  the  action. 

The  court  will  sometimes  order  w  attorney 
to  pay  costs  to  the  opposite  party  for  vexations 
and  improper  conduct  (h).  And  he  is  punish- 
able if  he  cause  another  attorney  to  appear  on 
the  other  side  and  confess  the  action  (i).  So  if 
he  prosecute  or  defend  a  suit,  without  any 
manner  of  directions,  the  court  will  grant  an 
attachment  against  him  (^) ;  and  if  he  act  on 
both  sides,  he  may  be  committed  and  struck  off 
the  roll  (/). 

If  an  attorney  pleads  two  judgments  fraudu- 
lently, without  the  defendant's  privity,  he  shall 
pay  costs  to  the  plaintiff  and  the  defendant  (m). 

In  ejectment,  rule  to  defend  for  two*thirds, 
and  a  judgment  for  the  rest.  General  judgmcn 
signed,  and  possession  taken.  Part  restored ; 
but  the  goods  were  removed  from  the*  tenant's 
house,  and  some  not  brought  back.  Goods 
shall  be  restored  by  affidavit,  possession  of  two* 


<A)  d  Burr.  654.    Hall.  Costs,  48a,  &c. 

<•)  Hob.  9.117. 

(i^)  38  Ed.  3.  8.  6.    Rastal,  58a. 

(0  A  petition  was  exhibited  against  S.  Mason,  and  articles 
alleged  and  proved,  inter  aUOf  that  he  had  been  an  ambi- 
dexter, viz.  after  he  was  retained  by  one  side,  he  was  retained 
on  the  other  side ;  and  for  this  he  was  committed  to  the  Fleet, 
and  turned  oat  of  court.    Trin*  1673.  Frtemanp  74* 

(m)  Bames>  358. 
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thirds,  and  the  attorney  pajr  the  costs  of  the 
application  (n). 

If  an  attorney  to  favor  his  son  (filaser  of  S.) 
takes  out  testatum  ecu  sa.  from  S.  to  K.^  instead 
of  K.f  where  it  ought,  proceedings  shall  be  set 
aside,  with  costs  against  the  attorney  (o). 

Where  an  attorney  has  been  struck  off  the 
rolls  of  K.  B.,  a  report  of  the  Master,  finding 
tile  truth  of  the  charge,  is  a  sufficient  ground 
for  striking  him  off  the  rolls  of  the  court  of 
Common  Pleas,  unless  there  be  some  affidavit 
in  answer.  It  should,  however,  be  added  to 
the  affidavit,  that  the  statement  is  a  true  copy  of 
the  repoit,  and  that  such  report  was  in  the 
custody  of  the  Master  (p). 

Personal  service  of  an  attachment  for  not  pay-* 
ing  money  pursuant  to  the  Master  s  allocatur 
cannot  he  dispensed  with ;  but  the  Court  inti- 
mated a  doubt,  whether  an  attorney  who  keeps 
out  of  the  way  to  avoid  service  of  the  allocatur^ 
be  eligible  to  remain  any  longer  upon  the  rolls 
of  the  court  (g). 

Where  an  attorney  is  committed  for  mis- 
behaviour, the  court  will  not,  in  some  cases, 
liberate  him  on  bail,  although  he  has  not  been 
reported  to  be  in  contempt 

Thus  an  attorney  having  been  committed  for 
very  ill  practice,  and  particularly  in  making  a 

(n)  Barnes,  igt.  (o)  Barnee,  419. 

(p)  In  re  Fettr  SmtM,  1  B.  &  B.  5*i« ;  4  Moor6,  Jig- 

(y)  A»on.  1  D.  &  R.  5«9-  T.  G.  4. 
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prevaricating  affidavit,  it  was  moved  that  he 
might  be  bailed  till  he  should  be  reported  in 
contempt;  and  the  case  of  Tfie  King  v.  Clendon 
was  cited,  where  the  like  motion  had  been 
granted.  The  court  said,  that  they  thought  the 
(^ence  of  the  present  defendant  to  be  much 
greater  than  the  offence  of  the  other.  Accord- 
ingly the  motion  was  refused  (r). 

The  court  will  not  bail  an  attorney  committed 
the  day  before  for  a  gross  contempt,  in  extorting 
a  bill  of  sale  from  a  person  in  custody,  though 
the  prosecutor  should  consent ;  for  the  commit- 
ment is  to  be  considered  as  a  punishment  {s). 

In  Evans  v.  P ,  an  attorney  of  the  Com- 
mon Pleas,  an  affidavit  was  made  against  P.  that 
he  had  been  guilty  of  some  malpractice  with 
respect  to  a  bill  of  costs  for  business  done  in  the 
county  court  of  Monmouth  ;  whereupon  it  was 
moved,  that  he  might  answer  the  matters  of  the 
affidavit ;  to  which  it  was  objected,  on  behalf  of 
P.,  that  this  was  a  transaction  in  an  inferior 
court,  and  this  court  would  not  intermeddle 
therein,  and  cited  a  case  of  Henderson  v.  Ilder- 
tOHy  Hilary  3  Geo.  3.  C.  A,  where,  upon  an  ap- 
plication of  this  sort,  this  court  thought  they 
bad  no  power  to  proceed  against  an  attorney  of 
the  court,  in  a  summary  way,  charged  with  a 
misbehaviour  in  his  practice  in  an  inferior  court, 

(r)  Pasch.  6  Geo.'  2.  1733.   The  King  v.  Worthringion^ 
%  Bamardist  K.  B.  254. 
(«)  FarreWa  case,  M.  12  Geo.  2.  Andr.  298. 
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(the  Mayor  s  court  of  Newcastlei)  to  make  him 
answer  the  matters  of  an  affidavit,  because  they 
could  do  nothing  with  the  cause,  but  must  leave 
that  in  statu  quo. 

Curia,  An  attorney  cannot  practise  in  an 
inferior  court,  if  he  is  not  an  attorney  of  a 
superior  court,  and  that  is  the  reason  why  this 
court  interferes.  Where  deeds  are  put  into  an 
attorney's  hand,  (who  happens  to  be  concerned 
for  the  adverse  party,)  and  not  redelivered,  this 
court  interferes ;  and  if  an  attorney  of  this  court 
doth  any  thing  wrong  any  where  quateniis  at- 
torney, this  court  interferes ;  whereupon  Mr.  P. 
agreed  to  accept  of  a  less  sum  than  he  had 
demanded  in  the  county  court  of  Monmouth, 
and  the  matter  was  compromised  at  the  bar  (t). 

If  an  attorney  has  been  fraudulendy  admitted, 
the  court  will  order  him  to  be  struck  off  the 
roll  (w). 

So  if  he  has  been  guilty  of  any  offence  which 
renders  him  unfit  to  be  continued  an  at- 
torney {x). 

There  are  several  instances  in  which  attomies 
have  been  exempted  from  summary  jurisdiction. 
The  court  will  not  always  interfere  upon  appli- 
cation for  alleged  malpractice ;  but  will  in  some 
cases  relieve  the  attorney  altogether,  and  in  others 
send  the  complainant  to  his  remedy  at  law. 

(0  d  Wils.  38s.  (11)  (T  Blac.  Rep.  991. 

(jr)  Power's  caae,  H.  a6  Geo,  3 ;  Priddk'u  case,  E.  37  Geo.  3. 
6  East,  143. 
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Where  the  chaise  amounted  to  an  indictable 
offence,  they  refused  to  call  upon  him  to  answer 
matters  where  his  affidavit  might  tend  to  cri- 
minate him^  but  left  the  party  to  prosecute ;  but 
granting  that  part  of  the  application  calling  upon 
him  to  deliver  up  papers  (j/). 

So  the  court  will  not  proceed  summarily 
against  attomies,  where  the  affidavit  contains  a 
charge  of  conspiracy,  but  will  leave  the  party  to 
prosecute  by  indictment  (z). 

The  court  refiised  to  strike  an  attorney  off  the 
rolls  of  the  Common  Pleas,  merely  on  the  ground 
of  his  having  been  struck  off  the  rolls  of  the 
King's  Bench,  the  contents  of  the  affidavits  on 
which  the  latter  court  had  so  acted,  not  being 
stated,  and  no  proof  that  it  was  for  misde- 
meanor (a). 

The  court  also  refused  to  strike  the  name  of 
an  attorney  off  the  roll,  on  the  ground  of  his  not 
having  served  a  regular  clerkship,  and  other 
matters,  where  no  misconduct  was  suggested  sub- 
sequent  to  admission  (b). 

The  court  revised  to  interfere  in  a  summary 
way  by  attachment  against  an  attorney  for  prac- 
tising as  an  attorney  of  the  court  of  Common 
Pleas,  of  which  he  had  never  been  admitted, 


(t/)  Short  y.  Prati^  i  Bing.  102. 
(z)  Knight  V.  Ho//,  i  Bing.  14a. 

(a)  £r  parte  Hagufy  3  B.  &  B.  S67< 

(b)  In  re  Page,  1  Bing*  160. 
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because  the  2  Geo.  2,  c.  23,  gives  a  specific 
remedy  (c). 

It  is  no  ground  of  attachment  to  take  an 
affidavit  of  the  cause  of  action,  and  dien  act  as 
the  attorney  for  the  plaintiff.  Acting  as  judge, 
it  would  be  ground  for  an  information  (d). 

The  Court  will  not  grant  an  information  against 
an  under  sheriff  for  practising  as  an  attorney, 
uidess  the  particular  acts  he  did  are  set  fotth, 
that  the  Court  may  judge  whether  such  acts  were 
practising  as  an  attorney  (e). 

If  the  clerk  in  a  commission  of  bankrupt 
does  not  attend,  though  served  with  a  subpcena, 
upon  an  indictment  against  the  bankrupt  for 
concealment,  whereby  he  was  acquitted ;  yet  the 
Chancellor  will  not  interfere  upon  petition,  but 
leave  the  party  to  his  remedy  at  law  (/}. 

After  verdict  the  court  of  Common  Pleas 
refused  to  compel  an  attorney  to  discover  his 
client^s  place  of  abode  (g). 

An  application  was  made  for  a  rule  to  show 
cause  why  the  proceedings  shotdd  not  be  set 
aside  for  irregularity,  the  plaintiff's  attorney 
being  uncertificated.  The  objection  was  disco- 
vered on  the  28th  May.  The  affidavit  did  not 
state  that  the  plaintiff  himself  knew  the  person 

(c)  Matthewi  v.  Rmfle^  6  Moore^  70. 

(d)  Dodd  V.  Adcocky  H.  9  Geo.  a.  B.  R.  H.  91 1 . 
(€)  Rex  V.  BvU,  P.  18  Geo.  2.  Wils.  93. 

(/)  Ex  parte  HoOiday^  T.  1742,  l  Atkyns,  209. 
(g)  Hooper  ▼,  Hurcourt^  1  H.  B.  534. 
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acting  for  him  not  to  be  a  certificatied  attorney  ; 
neither  did  it  state  that  the  supposed  attorney 
was  not  a  regular  practitioner,  but  merely  that 
he  was  not  certificated* 

Per  Curiam.  We  cannot  entertain  this  appli- 
cation. It  is  calling  upon  us  to  punish  the  plain- 
tiff for  the  misconduct  of  some  other  person. 
The  objection  is,  that  this  person  is  not  an  attor- 
ney, because  he  is  not  certificated;  that  is  no 
ground  for  setting  the  plaintiff's  proceedings 
aside,  whatever  the  misconduct  of  the  person  he 
has  employed  may  be.  In  all  events,  the  appli- 
cation comes  too  late  (h). 

It  is  doubtful  whether  the  affirmation  of  a 
Quaker  is  admissible  to  call  upon  an  attorney  to 
answer  the  matters  of  an  affidavit  which  tend  to 
affect  him  criminally  (i). 


SECT.  2. 


Of  Misconduct  against  Clients, 

Attori^ies  are  punishable  also  for  base  and 
unfair  dealings  towards  their  clients  in  tiie  way 
of  business ;  as  for  protracting  suits  by  littie 

(h)  Anonymous f  Trinity  Term,  l8ai. 

(i)  In  the  matter  of  Geliihandf  1  D.  &  R.  i2i.  And  see 
JtckesoH  V.  Everitt^  Cowp.  38a.  a  Stra.  872,  946,  856, 
18 ig.    HintoH  v.  Byron^  cited  in  Rex  v.  Bett,  Andr.  200. 
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shifts  and  devices,  and  putting  the  parties  to 
unnecessary  expense  in  order  to  raise  their  bills, 
or  demanding  fees  for  business  that  was  never 
done,  or  for  other  such-like  gross  and  palpable 
abuses  (k). 

Or  for  receiving  money  of  a  client  for  suing 
out  an  original,  and  also  for  the  fine  due  thereon 
to  the  King,  where,  in  truth,  no  original  was  sued 
out,  nor  any  fine  paid  to  the  King  (/). 

So  if  an  attorney  take  money  of  his  client,  and 
afterwards  wholly  refuse  to  intermeddle  with  his 
business,  he  shall  be  struck  off  the  rolls  (m) ;  and 
so  if  he  misapply  the  money  entrusted  to  him. 

Thus,  in  Seftan  v.  Hiilf  an  attorney  was  struck 
off  the  roll  under  the  following  circumstances : — 
It  was  an  action  upon  a  bill  of  exchange.  Final 
judgment  was  signed,  and  writ  of  error  brought 
The  plaintiff  afterwards  agreed  to  take  lo^.  in 
the  pound,  part  in  cash  and  part  in  a  bill ;  and 
the  defendant  accordingly,  on  the  i6th  May 
1821,  paid  the  money  and  delivered  the  bill  to 
his  attorney.  Several  appointments  were  made 
with  the  defendant's  attorney  to  settle  the  busi- 
ness, but  the  arrangement  did  not  take  place,  the 
attorney  assigning  as  a  reason,  that  the  defendant 
had  not  furnished  him  with  the  means.  The 
engagement  not  being  fulfilled,  the  proceedings 

(k)  Rastall,  93.  pL  3.    9  Hawk.  P.  C.  144. 
If)  Cro.  Car.  74.    Dyer,  541 .  pi.  50.  244.  p.  58.    FiU. 
Attachment,  3, 7. 
(t«)  iMod.  Ca.  187. 
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were  continiied,  and  then  the  attorney  acknow- 
ledged that  he  had  received  the  money  and  bill^ 
and  that  he  would  call  on  the  plaintiff's  attorney 
and  pay  the  amount.  He,  however,  only  sent 
the  billy  but  did  not  pay  the  cash.  On  the 
7th  June,  the  execution  was  issued,  and  the 
defendant  was  obliged  to  remain  in  custody. 

The  attorney  was  ordered  («)  to  repay  the 
defendant  the  money,  to  pay  the  costs  of  the 
application,  and  to  be  struck  off  the  roll  of 
attomies. 

They  are,  also,  punishable  for  altering  do^ 
cumentSf  entrusted  to  their  care.  An  applica- 
tion was  made  to  strike  an  attorney  off  the  roH 
for  altering  an  agreement  after  it  had  been 
signed.  It  appeared,  that  in  a  litigation  re- 
specting a  right  of  passage,  the  attorney  was 
employed  for  the  purpose  of  effecting  an  accom- 
modation. The  terms  of  the  agreement  which 
were  come  to,  were  reduced  into  writing,  and  a 
copy  made  for  the  use  of  each  party.  The 
attorney  waited  on  one  of  the  parties  for  his 
signature,  who,  on  examining  the  paper,  alleged 
that  the  terms  had  been  secretly  altered,  and 
required  the  production  of  the'  original  memo- 
randum. The  attorney  declined  producing  it, 
on  the  ground*  of  his  not  having  it  then  in  his 
possession.  When,  at  length,  it  was  produced, 
it  appeared  interlined  and  altered,  and  threw 
additional  expense  upon  one  of  the  parties. 

{n}  Trin.  8  Gea.  4. 
M3 
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It  appeared  that  the  transaction  took  place 
in  1821. 

The  court  at  first  inclined  to  think  that  the 
application  was  too  late;  but  on  consideration 
granted  a  rule  to  show  cause,  observing,  ^'  that 
the  offence  imputed  might  have  proved  aa 
indictable  one  (o)." 

Where  the  business  has  be^i  committed  to  an 
attorney,  in  his  character  of  attorney^  the  court 
will  grant  a  rule  against  him  to  answer  the 
matters  of  the  affidavit,  although  no  cause  be 
depending  (p). 

And  where  attomies  take  upon  them  to  pro^ 
secute  or  defend  a  suit  for  another,  without  any 
manner  of  directions,  the  court  will  grant  an 
attachment  (g). 

.  So  a  solicitor  who  uses  a  party's  name  as  a 
plaintiff,  without  authority,  is  personally  respon- 
sible for  the  costs. 

In  a  case  where  the  bill  was  dismissed  with 
costs,  Jones,  one  of  the  plaintifiGs,  who  had  not 
authorized  the  insertion  of  his  name,  was  served 
with  a  subpoena  to  pay  the  costs.  A  motion  was 
made  to  strike  out  his  name,  and  to  discharge 
the  order  as  to  payment  of  costs  by  him,  and 
that  the  solicitor  might  be  directed  to  pay  the 
costs.     It  was  sworn  by  Jones,  that  he  had  no 


(o)  Hil.  1825,  Feb.  10. 

(f)  In  re  Knight^  i  Biog.  91. 

(y)  38  Ed.  3.  8.  b.  RasUl.  58a. 
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knowledge  of  his  name  being  used  until  he  was 
served  with  the  subposna  for  costs ;  that  he  had 
no  beneficial  interest  in  the  suit,  being  only  a 
trustee;  and  had  no  funds  in  his  hands. 

The  Vice  Chancellor  had  refused  the  motion; 
but  on  its  being  renewed  before  the  Lord  Chan- 
cellor, his  Lordship  ordered  that  the  attorney 
should  pay  to  the  defendant  the  costs  which- 
were  already  ordered  to  be  paid  by  &e  plainti& ; 
and  also  to  pay  Jones  the  costs  of  the  application 
to  be  taxed  as  between  attorney  and  client  {a). 

On  complaint  of  one  of  the  defendant's  bail,, 
of  his  having   been   made  liable  to   pay  the 
plaintiff's  debt  and  costs,  by  a  prosecution  on-- 
the  bail  bond,  through,  the  misconduct  of  the 
attorney  employed  for  the  defendant,  who  had   * 
put  in  bail  in  the  King's  Bench  instead  of  the 
Common  Pleas,  but  it  appearing  that  the  party 
complained  of  was  not  an  attorney  of  the  Com- 
mon pleas,  and  th'at  he  never  acted  by  himself^ . 
or  in  the  name  of  another  attorney,   in   any 
one  instance  in  that  cause,  the  rule  was  dis- 
charged (J). 

(r)  Wade  v.  Stanley,  Reg.  Lib.  B.  i8j9,fo.  1835.. 
(f)  s  Barnes,  41. 


M^ 
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SECT.   3. 

Of  Responsibility  for  Negligence  and  UnskUfvkeu. 

In  ordinary  cases  of  negligence  and  unskilfnl- 
nessy  the  court  will  not  interfere  in  a  summaiy 
manner,  and  it  has  been  said,  that  it  will  not 
so  interfere,  unless  the  conduct  of  the  attorney 
be  marked  by  fraud  (f). 

But  in  all  cases  of  gross  negligence  or  un- 
skilfulness,  the  court  will  not  put  the  party  to 
his  remedy  by  action  or  suit,  but  afford  relief  on 
a  summary  application. 

Thus,  an  affidavit  was  made,  that  the  de- 
fendant gave  the  plaintiff  a  warrant  of  attorney 
to  confess  judgment;  that  the  plaintiff  gave  his 
attorney  a  guinea  for  drawing  it,  and  two  guineas 
for  entering  it  up;  but  the  attorney  took  no  care 
to  do  it;  and  the  defendant  had  been  dead  near 
twelve  months.  Upon  which  the  court  made  a 
rule  to  show  cause  why  an  attachment  should 
not  go  against  him  (u). 


(t)  1  Chit.  651.    And  see  4  B.  M.  S060,  and  1  BL  Rep. 
780. 

(«)  Mich,  d  Geo.  s.  1728.  Gamer  and  LotMoii,  1  Barnaidiat. 
101. 
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So  an  attorney  for  many  gross  blunders  will 
be  ordered  to  pay  the  costs  (a:). 

A  C(q)ias  was  made  returnable  tres  Mich. 
and  notice  to  appear  October  20th  without  say^ 
ing  next.  The  writ  was  dated  August  2  2d,  and 
it  was  held  not  to  be  cured  by  the  plaintiff's 

(x)  After  a  verdict  found  for  the  plaintiff,  several  objections 
were  made  in  arrest  of  judgment.  The  principal  were,  lat. 
That  though  the  action  was  trespass  upon  the  case^  the  jurata 
at  the  foot  of  the  record  of  Nisi  Prius  was  tit  trespass  onlyi 
sd.  That  instead  of  saying,  unless  the  Chief  Justice  should 
come  before  on  the  1  ath  of  July,  that  two  of  the  defendants 
being  sheriff  of  Middlesex,  the  venire  facias  was  awarded  to 
the  ofronerSf  but  by  the  jurata  the  writ  was  alleged  to  be 
delivered  to  the  sher^  to  be  executed:  3d.  That  the  venire 
Jaciasy  instead  of  being  made  returnable  in  court,  was  made 
returnable  before  the  Chief  Justice:  4th.  And  that  the  decla- 
ration recited  an  original  against  Jcmes  Brooke  and  others, 
and  counted  against  the  said  John  Brooke. 

As  to  the  first  objection,  the  court  held  it  to  be  helped  by 
the  statute  of  Jeofaib. 

As  to  the  second  objection,  by  the  writ  of  ha.  cor.  jar. 
the  day  of  trial  was  rightly  appointed,  and  the  jurata  is 
amendable  by  the  writ. 

As  t0  the  third  objection,  the  venire  facias  appeared  to  be 
returned  by  the  coroners,  and  the  jurata  is  only  wrong  by  the 
misprision  of  the  clerk.  The  return  of  the  venire  facias^ 
though  defective,  is  within  the  statutes  of  amendment 

And  as  to  the  last  objection,  the  word  John  in  the  declara- 
tion  must  be  rejected,  and  then  the  count  will  stand  against 
the  said  Brooke,  which  must  be  the  James  Brooke  before 
mentioned. 

The  several  necessary  amendments  were  ordered,  and 
thereupon  the  rule  to  stay  the  entry  of  final  judgment  was 
dischaiiged,  and  the  plaintiff's  attorney  who  had  made  so 
many  gross  blunders,  was  ordered  to  pay  costs.  3  Barnes,  3. 
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entering  the  appearance,  because  the  notice  to 
appear  was  defective.  The  defendant  may  apply 
any  time  before  judgment  Many  blunders 
were  made  in  the  copy  of  the  capias^  and  the 
plaintiff's  attorney  was  ordered  to  show  cause 
why  he  should  not  pay  both  the  plaintiff  and  de- 
fendant their  costs,  occasioned  by  his  mistakes  (y)» 

The  court,  in  some  instances,  will  order  an  at- 
tomey  to  pay  costs  to  his  own  client  for  neglect (2:). 

Thus  if  a  cause  which  is  meant  to  be  defended 
is  called  on  and  tried  as  an  undefended  cause  in 
consequence  of  the  defendant  s  attorney  neglect* 
ing  to  deliver  his  briefs,  the  court  will  grant  a 
new  trial,  and  compel  the  defendant's  attorney 
to  pay  the  costs  as  between  attorney  and  client 
out  of  his  own  pocket  {a). 

And  an  attorney  having  omitted  to  perfect 
certain  fines  in  obedience  to  the  rule  of  court  of 
Trinity  term  52  Geo.  3,  the  court  granted  an 
attachment  against  him,  with  costs  of  the  applir 
cation  made  at  the  instance  of  the  cyrographer  (&)> 

The  court  was  moved  against  &e  defendant's 
attorney  for  not  acquainting  the  defendant  that 
he  had  received  notice  of  trial,  whereby  the 
plaintiff  obtained  a  verdict  without  defence.  It 
appeared  upon  showing  cause  that  this  omissioii 
was  entirely  owipg  to  llie  neglect  of  the  agent 

iy)  1  BameSy  411. 

(r)  Say.  Rep.  50. 172. 

(fl)  Df  Rovfigny  V.  PaUcy  3  Taunt  484. 

(^)  Gruggen  v.  fVkUe,  4  Taaat.  881. 
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But  the  court  held  that  to  be  no  defence. 
The  attorney  is  answerable  to  bis  client,  and  his 
agent  to  him.  The  party  in  this  case  ought  not 
to  be  put  to  his  action,  but  the  matter  should  be 
determined  in  a  summary  way.  And  an  at- 
tachment was  ordered  (c). 

The  court  will  not  interfere  on  motion  against 
an  attorney  for  mere  negligence  in  the  discharge 
of  his  professional  duty,  if  there  be  no  fraud ; 
but  leave  the  party  to  bring  his  action. 

Thus(^)  a  party  having  been  served  with  a  copy 
of  a  writ,  at  the  suit  of  a  person  to  whom  it  was 
sworn  he  was  not  in  any  manner  indebted,  em- 
ployed an  attorney  to  appear  and  defend  the  action. 
The  attorney  accordingly  being  apprised  of  the 
nature  of  the  defence,  undertook  the  defence  and 
engaged  to  proceed  to  trial ;  but  instead  of  doing 
so  he  suffered  judgment  to  go  by  default,  and 
afterwards  dissuaded  his  client  from  attending 
on  the  execution  of  the  writ  of  inquiry,  assuring 
him  that  the  proceedings  might  be  set  aside  on 
the  ground  of  irregularity.  No  motion,  however, 
was  made  for  the  purpose  of  setting  aside  the 
proceedings,  and  a  fieri  facias  was  sued  out 
against  the  party,  who  was  compelled  to  pay  the 
supposed  debt  and  costs,  to  prevent  his  goods 
from  being  taken  in  execution.  The  retainer 
had  never  been  countermanded.  The  party  had 
repeatedly  urged   the  attorney  to   defend  the 

(c)  Barnes,  30.  (rf)  i  Ch.  651. 
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action^  and  informed  him  that  he  would  proceed 
at  an}'  cost ;  that  the  attorney  never  applied  for 
money,  nor  gave  any  reason  for  the  course 
which  he  had  adopted. 

Rex  V.  Tem  (d) ;  Rex  v.  Bennet  (e) ;  Celling 
V.  Griffin  (/) ;  and  Rex  v.  Fielding  (g*),  were 
cited  in  support  of  the  application.  But  Best,  J. 
held,  that  the  charge  was  one  of  mere  negligence^ 
which  could  only  be  the  subject  of  an  action. 

So  an  attorney  in  Cumberland  had  orders 
from  a  defendant  to  plead  for  him,  and  the 
attorney  sent  directions  to  his  agent  so  to  do ; 
but  the  agent  neglecting  to  plead,  judgment 
passed  against  the  defendant  by  default. 

The  defendant  moved  against  the  attorney, 
and  a  rule  was  made  upon  him  to  show  cause 
why  he  should  not  make  satisfaction,  he  being 
answerable  for  his  agent's  default. 

Upon  showing  cause,  it  appeared  there  was  a 
just  debt  to  the  plaintiff  of  44  /.,  and  the  costs, 
had  a  plea  been  pleaded,  would  have  been 
greatly  increased ;  so  that  the  defendant  was 
benefited  and  not  prejudiced  by  suffering  judg- 
ment to  go  by  default. 

If  the  defendant  could  have  made  a  just 
defence,  and  no  debt  had  been  due,  in  case  of  a 
gross  and  wilful  neglect,  the  court  would  have 

« 

.    (rf)  Sayer,  50.        (<?)  lb.  i6g.        (/)  Barnes,  37. 

(g)  a  Bur.  654.  And  see  3  Atk.  568  ;  1  P.  Wins.  593 ; 
S  Atk.  27 ;  3  Atk.  391  ;  3  Taunt.  484,  49a ;  4  Taunt.  191,. 
881 ;  4  E.  568;  Bae.  Abr. "  Attorney"  H,  Tidd,  6th  ed.  78. 
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punished  the  attorney ;  but  there  was  here  no 
reason  for  it,  and  therefore  the  rule  was  dis- 
charged (h). 


SECT.  4. 

Of  ResponsihiKty  far  the  Payment  of  Money y  and  the 
Delivery  of  Deeds  and  Papers. 

Attorn X£s  are  punishable  for  refusing*  to 
deliver  up  to  their  clients,  writings  with  which 
they  have  been  entrusted  in  the  way  of  their 
business,  or  money  which  has  been  recovered 
and  received  by  them  to  their  clients  use  (i\ 

But  the  court  will  seldom  grant  an  attachment 
for  the  detainer  of  such  writings  or  money, 
without  Brst  making  a  rule  on  the  attorney  to 
deliver  them  to  the  party. 

It  will  also  justify  an  attorney's  detaining  such 
writings  or  money  for  his  security,  till  he  be 
paid  all  his  just  fees ;  nor  will  it  ever  interpose 
in  this  manner,  as  to  any  writings  received  by 
an  attorney  on  any  other  account,  except  only 
in  his  way  of  business  as  an  attorney,  but  will 
leave  the  party  to  his  ordinary  remedy  by 
action  (A). 

• 

(h)  1  Barnes,  33. 

(i)  Rastall,  93,  pi.  3.    3  Hawk.  P.  C.  144. 

()t)  1  Salk.  87.- 
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If  the  writings  were  delivered  far  a  special 
purpose,  he  shall  not  detain  them  for  another 
demand,  and  may  be  compelled  to  deliver  them 
upon  payment  of  all  that  is  due  in  the  case  for 
which  they  were  delivered  (/). 

Mr.  Strongj  who  had  a  mortgage  on  the 
estate  of  Mr.  Howe,  had  deposited  the  writings 
in  the  hands  of  his  counsel,  who,  upon  a  pro- 
posal to.  pay  the  money,  delivered  die  writings 
to  Mr.  Howe's  brother,  who  was  an  attorney, 
and  took  a  receipt  from  him  to  redeliver  them 
on  demand.  Mr.  Howe  the  attorney  entrusted 
them  with  the  mortgagor,  who  immediately  took 
up  200/.  and  left  the  writing  as  a  pledge  without 
the  privity  of  his  brother. 

Upon  motion  against  the  attorney,  the  court 
made  a  rule  on  him  to  redeliver  the  writings  at 
his  peril,  otherwise  an  attachment  For  they 
said,  they  would  oblige  all  attornies  to  perform 
their  trust :  and  how  hard  soever  this  might  be^ 
as  between  him  and  his  brother,  yet  between 
him  and  Mr.  Strong  it  stood  only  upon  the  note, 
by  which  he  had  engaged  to  return  the  writings 
in  all  events  (m). 

An  attorney  has  been  held  liable  to  an  attach- 
ment for  not  delivering  a  deed,  aldioUgh  he  had 
lost  it  by  unavoidable  accident. 

A  rule  had  been  made  upon  an  attorney  to 
show  cause  why  he  should  not  deliver  back  a 

(/)  2  Mod.  Ca.  306.  (m)  Stran.  6«i. 
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counterpart  of  a  lease,  which  the  plaintiff  had 
delivered  to  him,  in  order  to  bring  an  action  of 
covenant  against  the  defendant 

On  showing  canse,  it  was  said  that  the  attor- 
ney had  some  way  lost  this  deed  by  an  unavoid- 
able accident,  but  that  the  plaintiff  was  not  with- 
out remedy,  for  he  might  bring  a  bill  of  dis- 
covery against  the  defendant,  to  make  him  set 
out,  whether  there  was  not  such  a  lease^  and 
what  the  lease  was.  It  was  agreed  that  the 
attorney  should  pay  the  costs  of  this  discovery  ; 
yet  as  the  circumstances  of  the  case  were,  it  was 
submitted  that  the  court  would  not  proceed  in 
this  way  against  him  by  an  attachment 

Judge  Page  said,  that  he  remembered  the 
court  of  Exchequer  did  proceed  in  this  sum- 
mary way  against  an  attorney  that  had  his 
pocket  picked  of  the  postea^  which  he  was 
carrying  to  Lincoln's  Inn.  He  said  that  he 
thought  the  attorney  himself  ought  to  procure  a 
discovery  of  thb  deed  by  a  bill  in  Chancery ; 
but  on  the  other  hand,  that  the  plaintiff  should 
allow  him  to  make  use  of  his  name  for  that  pur- 
pose. Accordingly  the  court  granted  an  at- 
tachment against  him ;  but  ordered  it  to  lie  in 
the  officer's  hands  till  further  directions  (n). 

The  court,  under  circumstances^  will  entertain 
a  summary  jurisdiction  over  an  attorney  of  the 
court,  in  obliging  him  to  deliver  up  deeds,  &c., 

(»)  Pascb.  6  Geo.  2.  Omrt  aad  QUhcrt^  2  Barnardist.  263. 


176  RESPONSIBILITY    FOR  [ch.  5. 

on  satisfaction  of  his  lien,  though  they  came  into 
his  hands  as  steward  of  a  court,  and  receiver  of 
rents  (0). 

But  if  it  appear  that  a  third  person  is  inte- 
rested in  the  deeds,  the  court  will  take  a  security 
from  the  person  to  whom  they  are  delivered,  to 
produce  them  on  demand,  for  the  inspection  of 
such  third  person  (p). 

Formerly,  the  court  did  not  usually  interfere 
in  a  summary  way  for  the  misconduct  of  an 
attorney,  independently  of  his  profession. 

Thus  an  application  was  made  that  the  de- 
fendant's attorney  might  show  cause  why  he  did 
not  deliver  up  100/.,  which  was  delivered  him 
as  an  indemnity  against  all  damage  that  he  might 
suffer  by  becoming  bail.  The  plaintiff  had  given 
the  defendant  a  general  release,  and  yet  the 
attorney  refused  to  deliver  up  tlie  money. 

The  court  said,  they  did  not  see  how  a  rule 
could  be  made  upon  him  to  do  this,  because  in 
this  respect  he  did  not  act  as  an  attorney.  How- 
ever, a  rule  was  made  upon  him  to  show  cause 
why  he  should  not  consent  {q). 

But  the  construction  of  the  rule  upon  which ' 
the  courts  act  in  rerard  to  the  conduct  of  attor- 
nies  has  recently  been  extended  to  cases  in  which 
they  did  not  act  professionally,  but  in  which  they 

(0)  Hughes  V.  Maifre,  3  T.  IL  275,    See  also  ex  parte 
Gmbb,  5  Taunt.  fio6. 
(p)  3  T.  R.  375. 
{g)  Mich.  5  Geo.  2.  a  Barnardist.  54. 
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were  employed  on  account  of  their  professional 
office. 

Thus  De  Woolfdy  in  America,  sent  over  to 
England  a  power  of  attorney  to  an  attorney  of 
the  King's  Bench,  describing  him  as  counsellor 
and  attorney,  and  as  such,  to  cause  to  be  prose- 
cuted an  appeal  in  the  Admiralty  in  a  prize 
cause.  That  in  consequence  of  such  authority, 
the  attorney  had  employed  a  proctor,  and  had 
received  upwards  of  3,000/.,  and  had  paid  to  De 
Woolfe  only  a  small  part  thereof ;  and  in  answer 
to  several  applications  from  De  Woolfe  for  an 
account  and  payment  of  the  money,  had  insisted 
that  he  could  not  safely  pay  the  same,  inasmuch 
as  De  Woolfe  only  acted  as  agent,  and  it  did 
not  appear  that  he  was  sufficiently  authorized  by 
the  numerous  parties  interested  in  the  sum  re- 
covered to  receive  the  same,  and  that  further  docu- 
ments from  those  parties  were  requisite,  in  order 
to  render  the  attorney  secure,  in  paying  over  the 
money  to  any  person  resident  in  this  country  (r). 

The  Courts  after  in  part  hearing  the  arguments, 
expressed  a  strong  opinion,  that  in  cases  of  this 
nature  it  was  incumbent  on  the  court  to  interfere; 
but  ordered  that  the  matter  should  be  determined 
at  chambers,  before 

Batley,  J.  who  determined  that  the  attorney 
should,  within  three  weeks,  bring  3,000/.  into 
court,  and  render  an  account  of  monies  received 
and  disbursed  to  the  Master,  who  should  direct 

(r)  3  Chit.  68. 

N 
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llliether  My  imd  what  sum  should  be  paid  hj 
the  attorney,  and  to  whom  and  on  what  indemaitjr 
M  seeuiity.  That  though  the  doctriae  had  for* 
teerly  been  that  the  court  would  not  iateffert^ 
flVuauBarily  against  an  attorney,  unless  for  some- 
thkig  done  or  omitted  in  a  cause  or  proceeding 
in  we  of  the  eommon-law  courts,  yet  the  mcnre 
recent  doctrine  established,  that  whenever  a 
peMoti  had  been  employed  in  consequence  of  his 
being  an  attorney,  though  not  in  an  actioui  the 
eourt  would  interfere  summarily  to  compel  him 
to  do  what  was  right  That  in  this  case  the 
jj^wer  of  attorney  described  the  attorney  aa 
counsellor  and  attorney,  and  it  was  otherwise 
manifest  that  the  employers  contemplated  the 
party's  professional  character  ;  and  it  was  there- 
fore proper,  especially  as  they  were  foreigners^ 
that  summwy  relief  should  be  afforded  to  them, 
and  that  they  should  not  be  driven  to  file  a  bill 
in  equity. 

But  where  an  attorney  is  employed  in  a  matter 
wholly  unconnected  with  his  professional  character^ 
the  court  will  not  interfere  in  a  summary  way  to 
compel  him  to  execute  faithfully  the  trust  reposed 
in  him ;  yet  where  the  employment  is  so  con- 
nected with  his  professional  character,  as  to 
afford  a  presumption  that  it  induced  the  employ- 
ment, there  it  will  exercise  that  jurisdiction. 
Where,  therefore,  an  attorney  had  been  em- 
l^yed  by  A.  an  administrator,  to  collect  the 
effects  of  the  intestate,  and  the  executors  of  A. 


/ 
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9Qxid  obtain  nQ  account  from  l|im  of  t^e  e£^et« 
he  had  receiTed,  iK>r  his  bill  of  costs ;  the  court 
made  the  nde  absolute,  although  m  the  affidavit, 
ia  answer  to  the  applicatioui  it  was  swom  that 
ke  had  neyer  been  emplojred  by  A.  ctr  his 
executors,  to  conduct  any  prooeeding  or  suit  ^ 
law  or  equity  (^)« 

In  ^ame  cases  of  this  clasSy  the  court  mil  not 
interpose  in  a  summary  manner. 

Thus  the  court  refused^  after  a  lapsQ  of  six 
years,  to  order  an  attorney  to  refund  a  sum 
which  he  had  received  for  the  purpose  of  levying 
a  fine,  but  whidi  he  bad  neglected  to  do,  as  tl^e 
party  might  have  f^)plied  to  have  his  bill  taxe4> 
when  the  negligence  was  discovered  (0- 

The  court  refused  on  a  summary  applicaition  tp 
compel  an  attorney  to  refund  money,  which  ap- 
peared to  have  got  into  his  bands  with  a  view 
to  eompound  a  £eloay  (u). 

In  a  case  f<^  non-delivery  of  deeds,  it  ap- 
peared that  Hacket  agreed  to  assign  a  lease  to 
Suttony  who  sent  for  Dottin,  an  attorney^  to  take 
the  deeiis  and  peruse  them,  Dottin  drew  an 
assignmeoat,  and  then  Sutton  paid  him  for  it,  and 
took  back  the  deeds ;  and  now  Hitcket  moved 
for  a  rule  on  Dottin,  to  deliv^  him  th^  deed(. 
But  upon  laying  the  cause  before  the  court,  they 
would  make  no  •rule  upon  the  attorney,  it  ap- 

(«)  In  re  Aikm^  4  BtfD.  ft  AM.  47. 
(/)'/»  re  L&armce^  ft  Moore,  M5. 
(lO  1  Bwg.  1^5,  ex  fmie  Bro«t#r. 
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pearing  to  be  a  fair  transaction  in  delivering 
back  the  deeds  to  his  own  client  Qr). 

So  the  court  refused  to  compel  an  attorney, 
upon  payment  of  his  bill,  to  deliver  a  lease  put 
into  his  hands  for  the  purpose  of  his  making  an 
assignment  of  it ;  there  being  no  cause  in  cour^ 
nor  any  criminal  conduct  imputed  to  him  (y). 

The  Common  Pleas  also  refused  to  make  any 
order  on  an  attorney  to  deliver  up  a  deed  which 
he  held  a»  party  and  trustee  (z). 

So  the  court  refused  to  proceed  siimmarily 
against  a  steward  who  was  an  attorney,  to  compel 
him  to  account  before  the  Master,  for  receipts 
and  payments  in  reject  of  a  mortgaged  estate, 
and  to  pay  the  balance  to  his  employer,  and  de- 
liver up,  on  oath,  all  deeds,  writings,  &c.  relative 
to  the  estate :  this  being  the  proper  subject  of  a 
bill  in  equity f  and  not  a  case  for  a  mandamus,  to 
compel  a  steward  of  a  manor  to  deliver  up  court 
rolls,  &c.  in  lieu  of  which  this  summary  mode  of 
proceeding  has  been  adopted,  where  the  steward 
of  the  court  is  an  attorney  (a). 

The  Court  also  refused  to  order  the  repre- 
sentative of  a  deceased  solicitor  to  deliver  up 
papers  to  the  new  solicitor,  until  security  had 
been  given  that  the  lien  should  be  discharged  (i). 

(«)  Str.  547*  (y)  Lowe's  case,  8  E.  R.  337. 

(x)  Fearson  v.  SiUtcmy  5  Tannt.  364. 
(a)  Cocki  ▼•  Harmant  6  East.  404.  «  Siaith  R.  409,  S.  C. 
(6)  Semi.  The  court  has  jarisdiction  over  the  representatives 
of  a  solicitor.  Redfeam  v.  Simerbyt  1  Swanst.  84.  1  Wils.  96. 
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SECT.   5. 
Of  ike  DeUvtry  of  BUf*  of  Co$U. 

Bt  the  statute  3  Jac.  1,  c.  7,  s.  1,  it  was  di- 
rected, that  all  attomies  and  solicitors  should 
give  a  true  bill  unto  their  masters  or  clients,  or 
their  assigns,  of  all  charges  concerning  the  suits 
which  they  had  for  them,  subscribed  with  their 
own  hand  and  name,  before  such  time  as  they  or 
any  of  them  should  charge  their  clients  with  the 
same  fees  or  charges. 

It  was  a  good  plea  under  this  statute  to  an 
action  for  fees,  that  no  bill  had  been  deliver- 
ed (c)  ;  or  the  statute  might  be  given  in  evi- 
dence under  the  general  issue  (d).  But  if  the 
\A\\  was  delivered  after  the  arrest  and  before  the 
bill  filed,  it  was  sufficient  (e). 

The  statute  did  not  extend  to  attomies  of  i/i- 
ferior  courts,  but  only  to  those  in  the  courts  at 
Westminster  (/). 

By  2  Geo.  2,  c.  23,  s.  23,  it  was  enacted, 
that  from  and  after  the  first  day  of  July.  1729, 
no  attorney  or  solicitor  of  any  of  the  courts 

(c)  3  Keb.  118.  514.    Raym.  245.    3  Salk.  19.  S.  C. 
nd  Carth.  57.     1  Show.  4.8.    Comb.  ifi6,  S.  C. 
{d)  1  Show.  338.    Bui.  N.  P.  145. 
(e)  1  Lil.  ?•  R.  145.  Hd  Str.  633.  Cas.  Pr.  C.  P.  27,  S.C. 
(/)  Carth.  147.  1  Show.  96.  1  Salk.  86,  S  C. 
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aforesaid  9  (*)  should  commence  or  maintain  any 
action  or  suit  for  the  recovery  of  any  fees, 
charges  or  disbursements  at  law  or  in  equity, 
until  the  eajfiration  of  otie  month  or  more  after 
such  attorney  or  solicitor  respectively  should 
have  delivered  unto  the  party  or  parties  to  be 
charged  therewith,  or  left  for  him,  her  or  them, 
at  his,  her  or  their  dwelling-hause  or  last  place  of 
abode,  a  bill  of  such  fees,  charges  and  disburse- 
ments, written  in  a  common  legible  hand,  and  in 
the  English  tongue  (except  law  terms  and  names 
of  writs,)  and  in  words  at  length  (except  times 
^d  sums,)  which  bill  should  be  subscribed  with 
the  proper  hand  of  such  attorney  or  solicitor 
respectively  (g). 

The  intention  of  the  legislature  in  the  2  G.  3, 
c.  3,  s.  23,  was  merely  to  ensure  notice  to  the 
party  of  the  delivery  of  thi  bill,  and  the  act 
must  receive  a  reasonable  as  well  as  literal  con- 
struction. Where,  therefore,  the  bill  had  been 
left  at  the  office  of  a  person,  who  at  the  time  of 
the  delivery  acted  as  the  attorney  of  the  de-» 
fendant,  and  the  defendant  himself  personally 


(*)  The  coartB  mentioned  in  the  previous  sections  of  the 
Act  are  the  courts  of  Chancery,  Exchequer,  Datchj  of  Lain 
caster,  counties  palatine  of  Chester,  Lancaster,  and  Durham, 
and  Great  Sessions  in  Wales. 

(g)  A  mistake  in  the  date  of  items  in  an  attorney's  bfll 
which  does  not  mislead,  does  not  vitiate  the  delivery  of  Ike 
hiQ  a^  month  before  action  brought.  WUUam  v.  Barbittt 
4  Taunt.  806. 
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attended  the  tttrntum,  it  vas  held  that  this  was 
a  reoognitioii  of  «ach  attorney  as  his  agesut  for 
the  purpose  <^  receiving  the  bill,  aod  that  the 
delivttry  was  sufficient  (h). 

So  a  party  in  a  cause,  having  changed  ht^ 
attorney  in  the  progress  of  it,  a  judge's  order 
was  tflberwards  obtained  by  ihe  second  attorney 
for  Ae  delivery  of  a  bill  signed  by  the  first  at- 
torney under  the  Stat  3  Geo.  2^  c  23,  s.  23, 
which  ddivery  was  acoordii^ly  onade  to  the 
Mcond  attorney  in  the  cause.  It  was  held,  that 
this  was  a  sufficient  delivery  to  the  piu'ty  to  be 
chatgedtherewith,  within  the  words  and mesming 
of  that  statnte,  so  as  to  enable  the  firot  attorney 
to  bring  his  action  against  the  client  for  the 
amount  of  such  bill  (i). 

By  sect*  5,  of  1 2  Gea  s,  c.  1 3,  it  was  (further 
enacted,  that  from  and  after  the  24th  day  of 
June  1739,  it  should  and  might  be  lawful  -to 
and  for  every  attorney,  clerk  in  .court,  aod 
soliciitor^  to  write  his  'bill  of  fees,  ohaffges  ^md 
'disburseuents,  with  such  odbreviatieM  )As  wtH 
commonly  used  in  the  English  lai^age,  ^ny 
ihhig  in  any  fimner  law  to  the  conttary  not- 
withstanding (k). 

And  by  the  6th  section,  from  andcall^  1^  Aaid 

(A)  Warren  v.  Cunningham^  l  Gow.  71. 

(t)  Vincent  v.  Slaymaker,  1 3  EUist,  372. 

(^)  An  attoiui^  tnAy  idiarera  billtof.«oils4k>iilAioing  such 
abbreviations  of  English  mords  ss.mrc.iimttl.«i|ld  inteUigible. 
Reynolds  v.  Caiwell  and  mfe^  4  Taunt  193* 
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34th  day  of  June  1 739,  the  said  actof  the  2  Geo.  3, 
for  the  better  regulation  of  attomies  and  solicitors, 
or  any  clause,  matter  or  thing  therein  contained, 
should  not  extend  to  any  bill  of  fees,  charges 
and  disbursements  that  were  or  should  thereafter 
become  due  from  any  attorney  or  solicitor  to  any 
other  attorney  or  solicitor  or  clerk  in  court;  but 
that  every  such  attorney,  solicitor  or  clerk  in 
court,  might  use  such  remedies  for  the  recovery 
of  his  fees,  charges  and  disbursements,  against 
such  other  attorney  or  solicitor,  as  he  might  have 
done  before  the  making  of  the  said  Act. 

It  has  been  decided,  that  to  maintain  an  action 
by  one  attorney  against  another  for  business 
done  by  the  plaintiff  for  the  defendant  before 
the  defendant  became  an  attorney y  it  is  not  neces- 
sary for  the  plaintiff  to  leave  his  bill  signed,  the 
Stat  1 2  Geo.  2,  c.  1 3,  applying  to  the  case  of 
both  parties  being  attomies  when  the  action  is 
brought  (/). 

So  when  the  bill  has  been  delivered  a  proper 
time  before  the  action  brought,  and  never 
referred  for  taxation,  the  defendant  cannot,  on 
the  trial,  dispute  the  reasonableness  of  the 
charges  (m). 

And  a  copy  of  the  bill  is  good  evidence, 
without  notice  to  produce  the  original  («). 

(f)  Ford  V.  Mamdlf  a  H.  B.  589. 
(m)  JmderMon  ▼.  Mt^,  a  B.  &  P.  237. 
'n)  Ibid. 
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An  attorney's  biU  for  obtaining  a  bankrupfs 
certificate,  must  be  signed  and  delivered  a  month 
before  he  can  sue  thereon  (o). 

And  as  the  statute  requires  that  the  bill  should 
either  be  deliyered  to  the  party  personally,  or 
^^  left  at  his  dwelling  or  last  place  of  abode ;" 
leaving  it  at  his  counting-house  is  not  a  good 
delivery. 

In  an  action  on  an  attorney's  bill,  the  nisi 
prius  roll  is  good  primd  facie  evidence  that  the 
action  was  not  commenced  till  the  expiration  of 
a  month  after  the  delivery  of  the  bill  (p). 
'  Where  the  attorpey  had  not  delivered  his  bill, 
pursuant  to  the  statute,  before  the  action  was 
brought,  it  was  matter  of  defence  at  the  trial, 
but  not  a  ground  for  discharging  the  defendant 
on  common  bail  (q). 

Where  several  persons  are  jointiy  liable,  it  is 
sufficient  to  deliver  the  bill  to  one  of  them. 

An  action  having  been  brought  on  a  policy  of 
insurance,  where  the  defendant  had  subscribed, 
he  desired  the  plaintiffs,  Messrs.  Crowder,  Lavie 
&  Co.  to  do  for  him  as  for  the  other  under- 
writers ;  and  the  sum  of  money  now  sought  to 
be  recovered  was  represented  as  his  proportion 
of  law  expenses  which  had  been  incurred  in 
the  course  of  that  suit.     No  bill,  signed  by  the 

(0)  Collins  and  Waller  v.  Nicholson,  a  Taunt  321. 
(p)  fVtbb  V,  Pritcheti,  1  B.  &  P.  363. 
(jj)  Tamiittion  ▼.  Clark,  4  Moore,  4. 
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plaintiffsy  had  been  left  with  die  defisiidant,  ac- 
cording to  die  provisions  of  stat  2  Geo.  2,  c.  23 ; 
but  a  witness  swore,  that  when  the  denMoid  was 
nade  upon  die  deCmdant,  he  was  dbown  a  copy 
of  the  bill,  the  diffisrent  chains  were  explained 
to  him,  and  be  said  to  his  brother,  to  whom  he 
left  the  management  of  the  bunness,  '^  Why  do 
you  not  fill  up  a  cheque  for  the  money?"  One 
part  of  the  plaintiff  s  demaad^  euppoaed  to  aland 
on  peculiar  grounds^  was  for  the  sum  o{  il^ 
which  they  had  paid  as  the  defendant's  propor- 
tion of  certain  eosts  awarded  by  the  court  Ao  the 
assured. 

Lord  Ellem  borough. — K  iknb  objection  is 
taken,  I  must  give  it  effect.  The  act  of  .Pariia- 
meat  is  imperative.  No  attorney  can  connnenoe 
an  action  until  the  expiration  of  one  month  after 
delivering  to  tke  party  or  parties  to  be  charged, 
a  bill  of  his  fees,  charges  and  disbursementSt 
signed  with  his  proper  hand.  I  do  not  think  it 
necessary  that  such  a  bill  ^ould  be  delivered  to 
each  of  the  parties ;  and  here,  if  it  can  be  shown 
that  a  bill  was  regularly  delivered  to  any  one  of 
the  underwriters,  who  were  jointly  liable,  I  shall 
repel  the  objection  started  on  the  purt  of  the 
defendant.  But  if  there  was  not,  I  think  the 
plaintifla  cannot  recover  even  for  like  S  I.  I  can- 
not separate  that  from  the  other  items  in  the 
bill.  I  think  the  plaintiffs,  as  to  that,  weie  still 
acting  as  the  defendimts  attomies,  and  that  it 
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mwt  be  considered  m  a  disborBemettt  in  ibe 
cause. 

PlainiiA  luwiiited  (q). 

So  wkere  sereral  parties^  occ«ipiers,  were  sued 
by  ilie  titb^  owner,  and  had  a  joiiit  interest  to 
defend,  alAoagh  a  separate  interest  as  to  At 
amount,  and  die  jury  ibund  <a  joint  retainer  of 
the  plaintiff,  it  was  held,  diat  the  delivery  of 
one  bill  to  the  party  from  whom  he  received  the 
retainer  was  sufficient  to  ssrtisfy  the  statute*  It 
<lid  not  intend  that  a  copy  of  die  bill  should  be 
left  at  the  dwelling-house  of  each  person  who  4s 
jointly  liable  with  the  others  (r). 

If  an  attorney  refuse  to  deliver  a  signed  bil 
to  his  client,  the  latter  may  compel  fasm  hy 
taking  out  a  summons  before  a  judge,  entitled 
in  one  of  the  causes  in  which  he  was  concerned ; 
and  in  the  King's  Bench,  if  the  attorney,  on  being 

{q)  Crowder  and  others  v.  Skee^  1  Camp.  Rep.  437. 

The  intention  of  s  Geo.  3,  c.  23,  s.  23,  is  said  to  be  to  gfive 
the  client  due  time  to  examine  the  charge  made  hj  tfa^ 
itttorney,  and  to  take  advice  upon  ihem^  so  that  the  bill  should 
be  left  with  him  for  that  purpose,  and  not  taken  away  evew 
with  his  consent.  Brooks  v.  Mason,  1  H.  Bl.  ago.  A  dis- 
tinction has  been  taken  upon  the  point,  whether  an  attorney 
may  recover  for  disbursements  not  taxable,  when  part  of  his 
demand  is  for  business  done  in  court;  viz.  that  he  may  recover 
where  he  has  delivered  no  bill  at  all.  Peake  N.  P.  102. 
a  B.  &  P.  343 ;  but  that  where  he  has  deliver^  a  bill  irrt" 
gularly^  he  cannot  recover.  6  T.  R.  645.  3  B.  &  P.  343. 
3  Esp.  N.  P.  149. 

(r)  3  D.  &  R.  461,  Oxtnham  v.  Lemon;  and  see  Ctatpder 
y.Shety  1  Camp. -437;  Finchttt  v.  Haw,  3  Id.  377. 
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served  therewith,  do  not  attend,  an  order  will 
be  made  for  delivering  it  within  a  reasonable 
time  (i).  In  the  Common  Pleas,  three  sum- 
monses are  necessary,  in  case  of  non-attendance, 
before  an  order  can  be  obtained  (t).  And  in 
either  court,  if  the  attorney  still  neglect  to  de- 
liver it,  the  order  should  be  made  a  rule  of 
court,  and  on  being  personalty  served  (u),  and 
making  affidavit  thereof,  the  court,  on  motion, 
will  grant  an  attachment. 

The  court  of  Chancery  will  also  order  a  soli- 
citor to  deliver  his  bill  (of). 

It  is  not  necessary  for  an  executor  or  adnunis- 
trator  of  an  attorney  to  deliver  a  bill  of  costs 
for  business  done  by  his  testator  or  intestate, 
before  the  commencement  of  an  action.  The 
statute  2  Geo.  2,  c.  23,  is  confined  to  actions 
brought  by  the  attorney  himself,  and  does  not 
extend  to  his  personal  representatives  (y). 

Nor  to  an  action  for  fees  for  removing  a  cause 
out  of  an  inferior  court  by  habeas  corpus  {z). 

The  court  refused  even  a  rule  nisi  for  an  at- 
tachment against  an  attorney  for  not  delivering 
his  bill  pursuant  to  a  judge's  order,  without  an 
affidavit  of  personal  service  of  such  order  {a). 

(«)  1  Tidd,  7th  ed.  99.  (0  Imp.  C.  P.  574. 

(tt)  3  Chit.  66. 

(j)  Ex  parte  Earl  of  Uxbridge,  6  Ves.  425. 
(j^)  1  Barnard.  433.      Andr.   276.      Cas.  Pr.  C.  P.  58. 
Barnes,  119.  122. 

(z)  R.  Cartb.  147.  («)  jnoM.  2  Ch.  66.  . 
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Where,  after  ah  order  of  taxation  obtamed, 
the  parties  agreed  to  dispense  with  taxation,  and 
a  balance  was  admitted  to  be  due  to  the  party, 
the  court  refused  an  attachment  against  the 
attorney  for  not  paying  it  over.  The  attachment 
can  only  be  obtained  after  the  bill  of  costs  has 
been  taxed  (6). 


SECT.  6. 
0/  Taxatumi. 

Formerly,  in  an  action  by  an  attorney  for  fees 
in  the  same  court,  it  was  the  practice  to  refer 
his  bill  to  be  taxed,  upon  condition  of  bringing 
the  money  into  court.  So  if  any  part  of  the 
demand  were  for  fees  in  the  same  court. 

But  it  was  otherwise  in  an  action  for  fees  in 
another  court  (c).  And  a  bill  for  agency  could 
not  be  taxed  (d). 

But  by  the  2  Geo.  2,  c.  23,  s.  23,  upon  applica- 
tion of  the  party  or  parties  chargeable  by  such 
bill,  or  of  any  other  person  in  that  behalf 
authorized,  unto  the  said  Lord  High  Chancellor, 
or  the  Master  of  the  Rolls,  or  unto  any  of  the 
courts  aforesaid,  (*)  or  unto  a  judge  or  baron  of 
any  of  the  said  courts  respectively,  in  which  the« 

(6) V.  BarioHj  a  Ch.  66. 

(c)  I  Sal.  89.  332'.    a  Ve».  451,  fl. 
(fi)  Anon.  P.  23  Geo.  s,  i  Wis.  266. 
(•)  Vide  note,  page  i8«. 
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bofiMtfsi  QontliiMd  m  aitch  biU,  or  the  greatest 
part  thefe(^t  in  amomit  or  Talue,  should  hare 
b^fft  transacted;  and  upon  the  rabmiasion  of 
the  iaid  party  or  parties,  or  ouch  other  person 
Wthorued  aSi^aforesaid,  to  pay  the  whde  aim 
Ihat  upon  taxatioa  of  the  said  bill  should  appear 
to  be  due  to  the  said  attorney  or  solicitor 
respectively!  it  should  and  might  be  lawful 
for  the  said  Lord  High  Chancellor,  the 
said  Master  of  the  RoUs^  or  for  any  of  the 
courts  aforesaid,  or  for  any  judge  or  baron  of 
any  of  the  said  courts  respectively,  and  they 
were  thereby  required  to  refer  the  said  bill  and 
the  said  attorney *s  or  solicitor's  demand  there- 
upon, (although  no  action  or  suit  should  be  then 
depending  in  such  court  touching  the  same,)  to 
be  taxed  and  settled  by  the  proper  officer  of 
such  court,  without  any  money  being  brought  into 
the  said  court  for  that  purpose ;  and  if  the  said 
attorney  or  solicitor,  or  the  party  or  parties 
chargeable  by  such  bill  respectively,  having  due 
notice,  should  refuse  or  neglect  to  attend  such 
taxation,  the  said  officer  might  proceed  to  tax 
the  said  bill  ex  parte,  (pending  which  reference 
and  taxation  no  action  should  be  commenced  or 
prosecuted  touching  the  said  demand),  and  upon 
the  taxation  and  settlement  of  such  bill  and 
*  demand,  the  said  party  or  parties  should  forth 
with  pay  to  the  said  attorney  or  solicitor  re- 
spectively, or  to  any  person  by  him  authorized 
to  receive  the  same,  that  should  be  present  at 
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tb^  «aid  taxation^  or  otherwijif  unto  such  other 
p^soa  or  persons,  or  iu  such  manner  as  t|^ 
respective  courts  afocasaid  should  direct  thf 
whole  sum  that  should  be  ^Dund'to  be  of  rennaui 
doe  th9i!eon ;  which  paj^mei^  should  be  a  fiitt 
discharge  of  tho  said  biU  aad  demand ;  imd  ia 
default  thereof,  the  said  party  or  parties  should 
be  liable  to  an  attachment  or  process  oS  cojk* 
tempt,  (^  to  such  othfer  proceedingSi  at  the 
ejection  of  the  said  attorney  or  solicit<»*y  aa  miA 
party  or  parties  was  or  w€^re  befcnre  liable  unto; 
and  if  upon  the  said  taxation  and  settlement,  it 
should  be  found  that  such  atjt^miey  or  sollwtof 
should  happen  to  have  been  over  paid^  then 
in  such  case  the  said  atto^mey  or  solicitor  re* 
spectiv^Iy  should  forthwith  reftuid  end  pay  \mi» 
the  party  or  parties  ^Dititled  tbereuntOi  or  to 
any  person  by  hiiD>  her  or  them  authorized  to 
receive  the  same,  if  present  at  the  settling  thereof, 
or  otherwise  unto  such  other  person  or  persone^ 
or  in  such  manner  as  the  respective  courts 
aforesaid  should  direct,  all  such  money  as  the 
said  officer  should  certify  to  have  been  so  over 
paid ;  and  in  default  thereof,  the  said  attorney 
or  solicitor  respectively  should  in  like  manner 
be  liable  to  an  attachment  or  process  of  con* 
tempt,  or  to  such  other  proceedings,  at  the 
election  of  the  said  party  or  parties,  as  he  would 
have  been  subject  unto  if  the  act  had  not  been 
made. 
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Previously  to  the  passing  of  this  act,  an  ap- 
plication was  made  to  discharge  an  order  for 
taxation,  unless  the  money  was  deposited  in 
court,  oh  affidavit  that  so  much  was  due,  and  that 
the  client  absconded,  and  would  not  attend  the 
Master ;  and  the  Lord  Chancellor  declared,  that 
he  first  introduced  that  practice  of  bringing  in 
the  money  into  the  courts  of  law,  when  he  was 
Lord  Chief  Justice  of  the  Common*  Pleas ;  and 
that  the  same  rule  was  afterwards  observed  in 
the  King's  Bench ;  for  the  party  being  stopped 
from  suing  at  law,  he  thought  it  reasonable  he 
should  have  security  for  his  money;  but  as  it 
had  never  been  done  in  Chancery,  he  would 
not  make  a  precedent,  because  the  bills  were  so 
large ;  but  would  so  far  help  him,  as  to  order, 
that  unless  the  other  side  procured  a  report  in  a 
fortnight,  the  order  should  be  discharged  (e). 

Before  an  attorney's  bill  has  been  settled  and 
paid,  it  may  be  taxed  as  a  matter  of  course  at 
any  distance  of  time  (/). 

It  is  of  course  to  order  a  bill  to  be  taxed, 
even  after  \in  action  has  been  commenced  at  law 
for  the  recovery  of  it ;  and  it  is  for  the  solicitor 
to  discharge  or  modify  the  order  by  a  special 
application  (g);  and  the  court  has  always  re- 
tained and  exercised  the  right  to  direct  taxation 

(c)  Mich.  1728,  Anmymouij  Mosel/s  Rep.  68,  pi.  40. 

(/)  Per  Cur.  T.  43  Geo.  3. 

ig)  Ex  parte  Hewiti,  1  Buck.  388. 
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of  other  bills  of  costs  than  those  to  which  the 
statute  particularly  applies  (A). 

The  settlement  of  the  bill  pending  the  cause 
is  not^  as  between  other  persons,  conclusive  ; 
for  while  it  is  pending,  the  client  is  in  a  degree 
under  the  control  of  the  solicitor ;  it  does  not 
therefore  bar  a  taxation.  The  mere  circumstance 
of  the  client  sending  for  him  is  not  alone  suffi- 
cient to  entitle  the  solicitor  to  have  the  charges 
for  long  joumies  allowed,  as  he  ought  to  have 
known  and  advised  his  client  whether  they 
were  necessary  or  not ;  it  was  therefore  directed, 
that  the  Master  should  inquire  into  the  circum- 
stances under  which  the  joumies  charged  were 
made,  and  to  make  such  allowances  as  he  should 
think  fit  (J). 

The  court  permitted  a  bill  to  be  taxed  after 
verdict,  on  such  terms  as  should  prevent  the 
case  being  drawn  into  precedent  (K). 

The  circumstances  were  as  follow: 

The  plaintiff  had  brought  his  action  after  a 
compliance  with  the  statute,  by  delivering  his 
bill  one  month  before  he  commenced  proceed- 
ings. The  defendant  had  appeared  to  ^the  action, 
and  made  a  defence  at  the  trial,  llie  jury  had 
found  a  verdict  for  the  plaintiff  for  250  /.,  after 
which  the  defendant  might  have  moved  for  a 
new  trial,  if  he  thought  injustice  had  been  done 

(A)  Atum,  2  Chit  155. 

(1)  Croiiky  v.  Parker^  1  J.  &  W.  460. 

(k)  Lee  V.  Wilson,  2  Chit.  63. 
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him ;  but  no  such  course  was  adopted :  and  then 
after  trial  he  came  to  the  court  to  have  the  very 
bill,  which  was  the  subject  of  the  action,  taxed 
by  the  Master.  It  was  urged,  that  in  a  late 
case  in  the  court  of  Exchequer,  it  was  holden, 
that  a  party  having  once  had  an  opportunity  of 
taxing  an  attorney's  bill,  he  shall  not  afterwards 
take  the  chance  of  benefiting  by  his  own  omis« 
sion.  That  there  were  several  cases  in  that 
court  (the  King's  Bench)  in  which  it  was  laid 
down,  that  where  a  defendant  had  once  the 
X)pportunity  of  having  his  case  fairly  tried,  the 
court  would  not  give  him  the  chance  of  another 
trial. 

Abbott,  C.  J.  The  bill  of  an  attorney  is  the 
only  thing  of  which  the  propriety  of  the  charges 
is  not  made  the  subject  of  inquiry  at  nisi  prius. 
This  is  undoubtedly  a  novel  application ;  but  I 
think  we  may  venture  to  make  the  rule  absolute, 
on  such  terms  as  will  prevent  the  case  from 
being  adduced  hereafter  as  a  precedent.  The 
sum  recovered  is  250  /.,  and  that,  together  with 
100/.  for  costs,  has  been  paid  into  court.  We 
propose  that  the  rule  should  be  made  absolute, 
the  defendant  undertaking  to  pay  the  costs  of 
this  application,  the  costs  of  the  taxation,  and  the 
costs  of  Ae  present  cause,  as  between  attorney 
and  client,  and  not  as  bet^en  party  and  party; 
and  if  this  be  not  done  within  a  certain  time 
after  taxation  (to  be  settled  by  the  Master)  the 
plaintiff  shall  be  at  liberty  to  sig^  judgment. 


sect.  6.]  OF  TA^ ACTIONS.  1  g5 

By  imposing  these  terms,  I  think  it  is  not  H4cely 
tbst  we  Bhall  have  this  pveicedent  quoted  here- 
aiier.  The  defence  set  up  at  the  trial  was 
certainly  not  a  very  graicious  one.  It  maybe 
proper  to  add,  that  the  plaintiff  in  all  events 
tfhafi  be  at  liberty  to  take  the  money  out  of 
court. 

And,  under  special  circumstances,  the  courts 
will  reifer  an  attorney's  bill  to  be  taxed,  although 
tile  costs  have  been  settled  and  paid.  As  where 
the  client  can  show  that  the  biMtness  chargiddfchr 
was  never  performedy  or  that  the  charges  are 
fraudulent.  And  where  that  is  the  case,  neither 
payment  nor  a  release,  nor  a  judgment  for  the 
money  due,  will  preclude  die  court  from  having 
the  bill  taxed  (0- 

The  bill  may  be  referred  for  taxation,  though 
it  is  the  executor  who  sues  on  it.  So  in  the 
King's  Bench  (m).  But  in  the  Common  Pleas 
it  is  aaid  to  be  odierwise  in). 

It  may  also  'be  taxed,  though  there  was  a 

special  agreement  between  the  attorney  and  his 

client,  that  the  former  should  be  paid  for  his 

time  at  a  certain  rate  by  the  day,  besides  his 

-expenses  {p). 

(0  Doagl.  189,  i«t  ed.  Styer'i  Costs,  333.  a  Atk.  <iS5. 
Gtmer  v.  Papkin,  a  Stark.  85. 

(m)  1  Salk.  89.    fi  Str.  10^.     Sayer's  Costs,  314,  5. 

(»)  Barn^,  119.  iftt.  Bot  s^  Penson,  Executrix,  v.  John- 
sottf  4  Taant.  704. 

(0)  Sayer's  Costt,  ^1.    a  Bartiatd.  164,  contra. 
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So,  also,  where  he  has  obtained  a  warrant  of 
attorney  from  his  client,  for  confessing  judgment 
for  the  money  due  upon  his  bill,  and  has  entered 
up  judgment  thereupon  (/?). 

And,  in  Chancery,  though  it  is  not  of  course 
to  order  taxation  after  the  bill  has  been  settled 
and  paid,  yet,  under  special  circumstances,  as 
of  fraud,  neither  payment,  release,  nor  a  judg- 
ment for  the  amount,  will  preclude  taxation  (g). 
And  so  after  payments  made,  and  the  lapse  of 
a  long  period  of  time,  bills  of  costs  may  be 
examined  (r). 

A  solicitor  cannot  be  allowed  to  interpose  the 
payment  of  his  bill  of  costs  by  a  person  in  the 
situation  of  a  trustee  (as  an  executor  acting  for 
the  parties  beneHciaily  interested  under  the  will) 
between  himself  and  the  parties  {^cestui  que  trusts) 
for  whom  he  was  aware  that  the  person  who  paid 
him  was  no  more  than  a  trustee.  And  those 
cestui  que  trusts  have  a  right  to  make  use  of  the 
names  of  their  trustees,  giving  them  proper 
indemnity,  to  obtain  a  taxation  of  the  bill  (s). 

On  the  taxation  of  costs,  the  court  of  Com- 
l2ion  Pleas  held  the  delivery  of  an  attorney's 
bill  to  be  conclusive  evidence  against  an  in- 
crease of  charge  in  a  subsequent  bill,  on  any  of 
the  items  contained  in  it,  and  strong  presumptive 

(p)  Sayer's  Costs,  39s. . 
(9)  Langstaffe  v.  Taylor^  i4.Ve8.  262. 
(r)  Ntwman  v.  Payne^  3  Ves.  303. 
(«)  Hazard  v.  Lane   3  Mer.  385. 
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evidence  against  any  additional  items.  But  if 
there  were  any  real  errors  or  omissions  in  the 
former  bill,  they  may  be  rectified  (t). 


SECT.  7. 
Of  Bilk  and  Charges  which  are  or  are  not  taxable. 

Questions  have  frequently  arisen  upon  the 
right  to  tax  particular  charges^  and  on  the  right 
to  a  general  taxation  where  part  of  the  business 
done  was  not  taxable* 

Thus,  if  any  part  of  an  attorney's  bill  be  for 
business  done  in  the  court,  the  bill  must  be 
delivered  a  month  before  the  action  is  brought, 
otherwise  the  plaintiff  cannot  recover;  though 
some  of  the  items  be  for  business  not  tax- 
able (u). 

Sembkj  this  rule  would  hold,  though  some  of 
die  items  were  wholly  unconnected  with  the 
plaintiff  s  professional  capacity  {x). 

But  if  an  attorney  have  a  demand  for  taxable 
business,  and  also  for  conveyancing,  and  deliver 
no  billf  it  seems  he  might  recover  for-  the  con- 
veyancing only  (t/). 

(0  Lffoeridge  v.  Botham^  1  B.  &  P.  49. 
(ti)  Wwier  V.  Payne,  6  T.  R.  645.     HiU  v.  Humpkregif 
3  B.  &  P.  343. 
(jp)  a  B.  &  P.  345.  (y)  Ibid. 
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Obtainii^  the  Lord  Chancdlor*s  signature  i» 
business  done  in  court  (;$).  And  cbiu^es  for 
*^  drawing  an  affidavit  and  getting  it  sworn," 
are  for  business  done  in  the  courts  (a). 

A  deditnus  potestatem  charged  in  an  attorney's 
bill,  is  a  sufficient  item  to  enable  the  court  of 
Common  Pleas  to  refer  the  bill  for  taxation, 
though  with  this  exception,  it  be  entirely  for 
conveyancing  (6)* 

An  item  for  preparing  a  warrant  of  attorney 
to  confess  judgment,  although  it  had  never  been 
executed,  was  held  to  render  the  whole  bill  tax- 
able, and  die^  usual  notice  necessary  (p). 

A  charge  for  holding  court-leets  as  steward, 
in  a  bill  of  particulars,  containing  taxable  items, 
is  held  to  be  subject  to  taxation  {d). 

So  a  solicitor's  bill  for  striking  a  docquet^ 
and  a  journey  to  get  an  affidavit  of  debt^  is 
business  relating  to  the  bankruptcy^  liiough  pre^ 
vious  to  it,  and  consequently  taxable  (e). 

An  attorney  not  having  delivered  any  bill  to 
his  client  before  an  action,  was  brought,  but  hav- 
ing delivered  a  bill  of  particulars  of  his  dsmand 
under  a  judge's  order^  after  the  commencement 
of  the  action,  is  entitled  to  recov^ev  itema  o£ 

(«)  3  Taunt  321 .  (a)  6  T.  R.  645. 

lb)  Ex  parte  PHcketU  1  N.  R.  266. 
(c)  Weld  V.  Crawford,  s  Star.  538. 
X<0  Lutmare  v.  LeMuidge,   5  Bam.  &  Aid,  898 ;  and 
1  Dow.  &  Ry.  511. 
(t)  Ea  parte  Smitk,  5  Ves.  706. 
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ch^ge  for  money  paid  for  his  clients  ttse^  having 
no  reference  to  his  business  of  an  attorney^ 
although  other  items  in  the  bUl  of  particulars 
might  be  taxable  (/). 

The  court  wilt  refer  an  attomey^s  bill  to  be 
taxed,  though  all  the  business  be  done  at  the 
quarter  sessions  {g). 

And  an  attorney  cannot  maintain  an  action 
for  such  a  bill,  unless  he  has  first  signed  and 
delivered  it  (h). 

In  some  cases  taxations  are  refused. 

After  a  bill  has  been  settled  and  paid,  and 
the  payment  has  been  long  acquiesced  und^, 
ike  court  will  not  refer  it  to  be  taxed  as  a  matter 
of  course  (i). 

Where  a  bond  had  been  given  for  the  debt 
five  years  before,  and  the  vouchers  had  been 
delivered  up,  the  court  would  not  refer  the  bill 
to  be  taxed,  aaying,  an  attorney,  at  this  rate, 
could  never  be  safe  (k). 

It  18  a  general  rule,  that  the  bill  cannot  be 
taxed  at  the  trial  of  an  action  brought  upon  it, 
nor  after  verdict ;  for  if  the  business  was  really 
done,  (which  must  be  proved  at  the  trial,)  the 
delay  of  the  defendant  for  more  than  a  inojuAl^ 

(/)  Mmobrmf  v.  Ikmmgy  11  East,  285. 
U)  ^  ?9^*^  tVilUamst  4  T.  R.  49^. 
(A)  Clarke  v.  Dotuyoan,  5  T.  R.  694. 
(0  Say.  Costa,  323.    Doug.  199. 
(k)  Cai^  Pe.  C.  p.  109.    Pr.  Reg.  37.  S.  C.    But  Me 
1  Barnard.  144,  5. 
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•n  objecting  to  the  quantum^  is  an  admission  that 
he  thinks  it  to  be  reasonable  (/). 

And  where^  upon  a  motion  to  have  several 
bills  of  costs  referred  to  taxation,  it  appeared 
that  these  bills  had  been  delivered  by  the  soli- 
citor in  the  progress  of  a  long  cause,  that  two 
of  them  had  been  settled  and  paid  several  years, 
upon  which  occasion  all  accounts  were  settled 
and  a  receipt  in  full  given,  and  that  the  other 
bill  had  been  subsequently  delivered  and  also 
paid,  and  all  the  papers  in  the  cause  given  up, 
the  court  refused  the  application.  And  Sir 
A.  Macdokald,  C.  B.  said,  that  it  would  be  a 
dreadful  hardship  upon  a  solicitor  if  he  had  no 
means  of  settling  the  account  of  his  fees  and 
disbursements  in  the  first  years  of  a  long  cause, 
but  was  always  liable  to  have  his  bills,  though 
long  ago  settled,  referred  for  taxation.  When 
paid,  it  becomes  part  of  his  capital ;  he  reckons 
upon  it  in  the  balance  of  his  affairs;  and  the 
adjustment  of  partnership  concerns  goes  upon 
the  foot  of  it:  besides,  the  delivery  of  a 
bill  is  a  challenge  to  the  client  to  dispute  the 
reasonableness  of  it,  and  his  acquiescence  ad- 
mits it  to  be  fair ;  and  it  is  much  better  for  the 
client  that  bills  should  be  delivered  and  settled, 
from  time  to  time,  during  a  cause,  that  he  may 
know  what  expense  he  is  incurring,  and  whe- 

(t)  Doug.  199.  Baraes,  134.  2  Bos.  &  P.  337.  But  see 
ffii^epage  193  &c.. 
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ther  he  has  reason  to  be  satisfied  with  his  solici- 
tor (m). 

In  an  action  brought  by  an  attorney  for  fifty 
guineas,  upon  a  special  promise  of  the  defend- 
ant, for  business  done  in  his  profession,  it  was 
moved,  that  it  might  be  referred  to  the  Master 
to  see  what  was  due ;  and  that  upon  paying  the 
same,  all  proceedings  might  be  stayed.  The 
court  said,  as  this  action  was  founded  upon  a 
special  agreement,  they  could  do  nothing  in  it : 
accordingly  the  motion  was  refused  (w). 

And  the  court  has  no  power  to  order  taxation 
of  an  attorney's  bill  for  business  done  sokly  in 
the  House  of  Lords ;  there  being  no  criterion  by 
which  their  officer  can  do  it,  or  any  means  to 
which  he  can  resort  for  assistance  {o). 

The  court  will  not  make  an  order  of  taxation 
upon  the  application  of  the  solicitor  himself  (p). 

A  party  agreeing  to  pay  the  solicitor's  bill  of 
a  third  party,  cannot  apply  to  have  it  taxed. 
The  Act  applies  only  to  cases  between  solicitor 
and  client  (g). 

Charges  for  drawing  an  affidavit  of  debt  and 
bond  to  the  Chancellor,  in  order  to  obtain  a 
commission  of  bankruptcy,  but  the  affidavit 
never  sworn,  and  the  commission  never  issued, 

(fit)  Pistor  V.  IhrnboTy  33  Geo.  3, 1  Anstr.  i86. 
(n)  Trin.  5  Geo.  s,  a  Barnardist.  K.  B.  164. 
(0)  WiUiam  v.  Odell,  4  Pri.  379. 
(p)  Sayers  v.  Wotond^  1  Sim.  &  St  97. 
(g)  Longford  v.  Noit^  1  J.  &  W.  991. 
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are  held  not  to  be  withia  the  Tvords  of  the  sta. 
tute;  there  not  being  any  method  by  which 
those  items  could  be  taxed  (r). 

So,  proceedings  before  the  Lord  Chancellor, 
as  a  visitor  of  the  royal  foundation,  are  not  pro- 
ceedings in  law  or  equity  within  tiie  sta- 
tMte  (si. 

The  bill  of  a  town  attorney,  employed  in 
soliciting  a  cause  really  as  agent  for  the  country 
attorney,  is  held  not  taxable  by  the  client  (t). 

In  a  case  where  a  promissory  note  had  been 
^ven  for  40/.  to  an  attorney  for  law  charges, 
W  application  was  made  that  it  might  be  re- 
ferred to  see  what  was  due  upon  it ;  and  that 
upon  payment  of  what  was  due,  proceedings  at 
law  might  be  stayed.  It  was  alleged  that  there 
was  a  (^rect  imposition  in  obtaining  the  note ; 
fmd  in  fact  th^t  there  waa  but  20  /.  due  to  the 
aittomey  when  the  d^endant  gave  it  The  Chief 
jptanm  said,  that  if  it  had  appeared  upon  the 
^if^^  of  the  note,  that  it  was  given  for  law 
charges,  they  might  have  done  it;  but  her^ 
they  could  not ;  and  the  only  remedy  is  to  take 
advwti^ge  of  this  imposition  upon  the  trial,  or 
to  prefer  a  bill.  But  Mr.  Baron  Carter  seemed 
at  fi^  t^  thinK  4^ai,t  i;t  might,  upon  motion ;  and 
to  this  purpose  he  mentioned  Rhode's  case,  in 

(r)  Burtm  T.  ChMcrimk  3.  Bars.  ^  Aid,  486.    But  see 
Sandom  v.  Bowt^  4  Canop..  681. 
(«)  Ex  parte  Banm^  9,  Yefc  547* 
(0  WUdbore  v.  ^a%  8  Pri.  6j!§, 
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ChxLQCwy  I  whei^  eyei»  a  bond  and  jud^ent  waa- 
given.  And  they  looked  into  the  whole  upon 
a^davita^  and  thia  even  upon  a  motipn.  But 
the  Chi^  Baron  sud,  that  that  caae  was.  between 
attorn^  and  client ;  wd  theve  it  might  ceskaiftly 
be  done,  but  l^ije  it  walk  between  an  attorney 
and  a  third  person.  And  accordingly  the  court 
rejected  the  motion;  Baron  Carter  agreeing 
that  that  might  be  the  difierence  {u). 

So  in  an  action  of  debt  upon  a  bond,  with  a 
condition  for  the  payment  of  a  bill  of  law 
charges,  it  was  moved>  that  the  bill  might  be* 
taxed.  But  upon  the  conditions  being  oead^  and 
it  seeming  to  be  a  special  condition  of  a  parti^. 
cular  agreement  between,  the  parties,  the  couft 
dpubted  whether  it  could  be  done ;  but,  how^ 
ever,  made  a  rule  to  show  cause.  On  showing 
cause,  the  case  being  folly  laid  before  the  court, 
it  appeared  that  a  mandamus  waft  diteoted  to  Ibe 
TriniAy-house  at  Hull,  to  vesttMre  the  plawliff  to 
be  one  of  thiS'brodhecs  of  that  society ;  diey  weie 
willing  to  make  up  6ie  matter,  sa  agreed  to 
restore  him,  and  tliat  the  defevdaut,  who  was 
QUB  of  tfae  brothers,  should  enter  intoi  a  bond 
to  pay  ik^  costft  of  the  plaintiff's  attorney, 
the.  defendant  did:  not  pay  it ;  upon  "vdinch  die 
plaintiff  was  forced  tp,  do.  it ;  and  now  heboougbt 
an  actiosi  upon  iS^  bondw  and  mad0<  affidavit, 
that  he  was  informed  and  believed  the  bill  was 

(«)  Mich.  3  Geo.  3,  1709,  JUnm.  1  Baksardiit.  K.  B^  S46. 
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reasonable.  The  motion  now  was,  whether  the 
court  should  order  this  biU  to  be  referred  to  the 
Master,  and  upon  payment  of  what  was  due,  stay 
the  proceedings.  It  was  contended,  that  in  the 
case  of  Martin  and  TTumq^on^  the  court  of 
Common  Pleas  granted  a  motion  of  this  sort, 
where  the  defendant  himself  entered  into  such  an 
agreement ;  and  the  reason  for  that  case  was, 
that  the  defendant  had  put  him  into  the  place  of 
the  plaintiff,  and  as  the  plaintiff  should  have  this 
privilege,  the  defendant  shall  have  it  too.  The 
court  said,  they  could  not  allow  of  the  bill  to  be 
examined  in  this  manner.  And  Judge  Page 
observed,  that  in  no  way  they  could  stay  the  pro- 
ceedings ;  for,  he  said,  in  actions  of  debt  upon 
bond  for  a  sum  certain,  the  court  had  gone  so 
far ;  but  never  where  the  condition  was  for  per- 
formance of  collateral  covenants ;  and  the  present 
case  was  in  reason  something  of  that  sort  But, 
however,  the  court  advised  the  plaintiff  to  go 
before  the  Master  to  save  a  suit  in  equity,  which 
accordingly  was  screed  to  (t). 

The  court  wiU  not  grant  an  attachment  against 
an  attorney  for  not  paying  the  balance  due  to 
his  client,  until  the  costs  have  been  taxed,  though 
the  balance  is  admitted,  and  though  it  is  agreed 
to  dispense  with  taxation  (y). 

The  court  of  Common  Pleas  refused  to  stay 

(x)  Hil.  s  Geo.  s,  1728,    Bagwell  and  Jobsaih  1  Bar- 
nardist  K.  B.  144.    Pasch.  a  Geo.  a,  1729. 
(y) V.  Bwioih  2  Chit.  66. 
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proceedings  in  an  action  on  an  attorney's  bill; 
brought  subsequent  to  the  order  of  a  judge  of 
the  King's  Bench  for  its  taxation,  but  previous 
to  the  taxation  iiaving  taken  place  (z). 

The  court  of  Chancery  said  it  had  no  authority 
to  order  the  taxation  of  a  solicitor's  bill  for 
business  done  in  the  Great  Sessions  in  Wales, 
when  nothing  beyond  costs  was  in  dispute,  and 
no  detention  of  deeds  (a). 

An  order  was  made,  that  a  solicitor's  bill 
should  be  taxed  by  a  Master,  and  that  all  pro- 
ceedings at  law  should  in  the  mean  time  be 
stayed ;  and  whilst  the  bill  was  under  taxation, 
the  solicitor  sued  out  a  commission  of  bankruptcy 
against  his  client ;  and  on  a  petition  to  supersede 
the  commission,  this  was  adjudged  to  he  no 
contempt,  nor  a  sufficient  cause  to  supersede  the 
commission,  because  the  order  of  reference  ex- 
tended only  to  bringing  actions,  and  common 
and  ordinary  proceedings  (b). 

(z)  Stevmtan  v.  fFatsonj  1  B.  &  P.  365. 

(a)  2  Mer.  500,  Es  parte  Partridge. 

(6)  Mich.  1728,  Anonymous^  Mosel/s  Rep.  27. 


•206  C04TS   0»r   tAXATlOH.  [ch.  J. 

S£CT.    8. 
Of  Cms  of  Taxtation. 

Bv  the  ft  Geo.  2,  c.  ^3,  s.  23,  the  respective 
courts  were  authorized  to  award  the  costs  of 
taxation  to  be  paid  to  the  parties  accordiag  to 
the  event  of  the  taxation  of  the  bill ;  that  was  to 
'Htkfj  if  the  bill  taxed  should  be  less  by  a  ^xth 
part  IImui  the  bill  delivered,  then  the  attorney  or 
solicitor  was  to  pay  the  costs  of  the  taxation ; 
but  if  it  should  not  be  less,  the  court  in  their 
discreiion  (c)  should  charge  the  attorney  or  client 
in  regard  to  the  reasonableness  or  unreason- 
ableness of  such  bills. 

An  attorney  is  not  liable  to  pay  the  costs  of 
Ittxing  his  bill  under  the  stat.  2  Geo.  2.  c.  23, 
s.  23,  where  the  deduction  of  one  sixth  is  occa- 
sioned not  by  the  (particular  items  being  taxed, 
but  by  a  whole  branch  of  it  being  disallowed  (d). 

Where  upon  the  taxation  of  an  attorney's  bill 
a  sum  was  deducted  less  th^m  one  «sixth  of  the 
amount  of  the  bill  delivered,  including  disburse- 
ments, to  pay  which  the  client  had  advanced 
money  to  the  attorney,  the  court  of  Common 

(c)  In  the  exercise  of  this  discretion  the  courts  are 
governed  by  the  statute.  The  costs  of  taxation  have  been 
gentraUy  given  to  the  client  or  attorney  according  as  a  sixth 
part  has  or  has  not  been  taken  off.  Barnes,  118,  147,  148 ; 
but  see  a  H.  B.  357. 

(rf)  White  V.  Mt/fier,  a  H.  B.  357. 


sect.  8.]  COSTS   OF'  TAXATION.  '207 

Pleas  ordered  the  client  to  pay  the  coste  of 
taxation  (c). 

Sums  deducted  in  respect  of  business  done  for 
a  third  person  at  the  alleged  retainer  of  iht 
client,  but  the  authority  not  proved,  held  to  be 
deductions  on  the  question  of  costs  of  taxation  : 
and  generally,  whenever  items  would  be  propetly 
taxable,  if  the  facts  alleged  by  the  attorney  were 
true,  and  are  deducted  because  he  does  ticrt 
establish  those  facts,  the  amount  will  reckon  as  a 
deduction  in  the  question  of  costs  d(  taxation  (J). 

Where  upon  an  order  for  taxation,  and  more 
than  one  sixth  taken  off,  the  party  comfmenced  an 
action  for  the  amount  of  such  taxed  bill,  without 
deducting  the  costs  of  taxation,  the  court,  upon 
petition,  stayed  the  action,  referred  it  to  the 
Master  to  tax  the  costs  of  tajcation,  and  ordered 
that,  after  deducting  those  costs,  the  balance 
should  be  paid  to  the  solicitor  (^). 

The  crown  solicitor  was  ordered  to  pay  the 
costs  of  taxation  of  his  bill,  reduced  nearly  one 
half,  not  under  the  2  Geo.  3,  c.  23,  but  upon 
the  inherent  control  which  the  court  possessed 
bv^  its  officers  ;  and  upon  the  same  principle, 
interest  allowed  upon  a  surplus  balance  remain- 
ing in  his  hands,  although  it  was  not  shown 
that  he  made  any  use  of  it  (A). 

(e)  Hindle  v.  ShackUttm,  1  Taont.  536. 
(/)  ^^^  V.  EdxoardSj  5  Mad.  ao. 
(g)  Ex  parte  Bettott,  4  Mad.  379. 
(A)  Rex  V.  Bach,  9  Pri.  349. 
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Interest  may  be  ordered  to  be  paid  when  the 
party  might  have  made  interest  but  for  his  wilfiil 
neglect  or  default*  It  is  not  therefore  incumbent 
on  the  applicant  to  show  that  interest  was  actually 
made  (f^. 

Where  an  attorney,  being  entitled  to  costs  of 
the  taxation  of  the  bill^  did  not  demand  them  at 
the  time,  and  setded  a  subsequent  account  with- 
out applying  for .  them,  the  court  refused  a  rule 
to  have  them  allowed ;  the  claim,  if  insisted  on, 
must  be  preferred  at  the  time  (k). 

A  solicitor  in  Chancery  is  allowed  the  costs  of 
taxation,  the  reduction  being  less  than  one  sixth ; 
but  in  a  case  where  the  conduct  of  a  solicitor 
in  the  Master's  office  (if  not  vexatious),  created 
useless  expense,  he  was  ordered  to  pay  part  of 
those  costs  (/). 

An  application  was  made  to  tax  a  bill  after 
the  attorney's  deatli,  and  above  a  sixth  part  was 
taxed  off.  It  was  moved  that  the  esectUria:  might 
pay  the  costs ;  but  the  court  refiised  a  rule, 
because  the  words  of  the  act  impose  the  costs 
upon  the  attorney  or  solicitor  only ;  and  the 
executrix  is  not  to  blame,  if  she  stand  upon  his 
bill,  or  make  out  one  from  his  books  (m). 

(t)  Rex  V.  Backy  9  Pri.  349. 
{k)  Whitfield  v.  Jamee,  1  Ring.  007. 
(f)  Yea  T.  Frere^  14  Yes.  154. 
(m)  8  Str.  1056.    Say.  Costs,  397. 
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8£CT.  9. 
Ofexfomng  Undertakings. 

The  court  will  enforce  the  undertakings  into 
which  an  attorney  enters  (n). 

Thus  a  writ  against  husband  and  wife  being 
brought  to  an  attorney,  he  undertook  to  appear  for 
both,  but  afterwards  he  refused.  The  plaintiff 
delivered  a  declaration  which  the  attorney  re- 
ceived (k  bene  esse,  and  judgment  was  entered 
for  want  of  a  plea.  The  court  set  it  aside,  and 
committed  the  attorney ;  for  if  he  once  under- 
take to  appear,  and  afterwards  refuse,  upon  a 
summons  before  a  judge  or  by  a  motion  in  court 
he  will  be  compelled  to  appear  (0). 

He  is  also  bound  by  his  undertaking  to  appear 
for  an  infant  {p). 

If  before  a  writ  be  taken  out  an  attorney  pro- 
mise to  appear  to  it,  and  after  it  is  taken  out 
and  shown  to  him,  he  ought  to  appear,  but  that  is 
no  actual  appearance ;  but  if  such  undertaking 
be  after  the  writ  is  actually  taken  out,  it  is  an 
appearance  (q). 

Where  an  attorney  takes  upon  him  to  appear, 
the  court  looks  no  farther,  but  proceeds  as  if  the 

(n)  1  Salk.  87. 

(0)  6  Mod.  86.   Str.  693.   la  Mod.  351. 
(p)  Str.  114. 

(g)  6  Mod.  43.  Comb.  399.  3  Wjb.  Rep.  377 ;.  Bamai^  t, 
3^-  Strs.  408. 
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attorney  had  sufficient  authority,  and  leaves  the 
party  his  action  i^inst  him  (r). 

If  an  attorney  appears,  and  judgment  is  entered 
against  his  client,  Uie  court  will  not  set  aside  the 
judgment,  though  the  attorney  had  no  warrant, 
if  ^e  iKttomey  be  able  and  responsible  ;  fiyr  the 
judgment  is  regular,  and  the  plaintiff  is  not  to 
suffer  when  in  no  default :  but  if  the  attorney  be 
not  respoftsiUe,  or  susptdous,  the  judgment  will 
be  uA  aside ;  for  otherwise  the  defendant  has  no 
Femedy,  and  aiiy  one  may  be  undone  by  diat 
means  (s). 

In  asiwnpsit^  the  defendant  pleaded  non  as- 
sumpsit ifrfra  sex  annos ;  the  plaintiff  replied ;  and 
for  want  ci  the  defendant  s  joining  issue  in  due 
time,  the  plaintiff's  attorney  signed  judgment,  but 
afterwards  consented  to  accept  the  joinder  in 
iarae ;  but  upon  motion  to  the  court  to  compel 
him  to  accept  it,  it  was  opposed,  because  the  plea 
was  a  htffd  plea,  and  die  client  had  notice  of  the 
advantage,  and  ordered  the  attorney  to  insist 
upon  it.  The  court  said,  that  since  it  was  a  hard 
plea  th^  would  not  hare  compelled  him  if  he 
had  not  consented  to  wave  the  advantage,  but 
now  they  would  hold  him  to  his  consent ;  and 
fprft^  client,  he  was  boond  by  the  consent  ^f  his 
aMamey,  and  they  could  take  no  notice  of  it  {f). 

The  undertaking  of  the  defendant's  attorney,  in 
order  to  procure  his  discharge,  to  put  in  bail  or 
pay  the  debt,  is  not  within  stat.  23  Hen.  6,  c.  10, 
which  avoids  all  undertakings  made  for  a  pri* 

(r)  Salk.  86.      (0  Salk.  88.  6  Mod.  16     (0  Salk.  86. 
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soner's  discharge,  except  beads  taken  by  llie 
sheriff  for  the  prisoner's  appearance,  &c.  because 
it  is  given  to  the  plaintiff  in  the  action  and  not 
to  the  sheriff  (i«). 

A  bailiff,  who  had  a  writ  against  a  defendant, 
came  to  an  attorney,  and  told  him  that  the  defend- 
ant desired  he  would  indorse  the  writ  and  appear 
fpr  him  ,*  and  afterwards,  upon  the  plaintiff's  at- 
torney applying  to  him,  he  told  him  he  had  sent 
orders  to  his  agent  to  appear,  and  he  believed  he 
had  done  it ;  whereupon  the  plaintiff's  attorney 
delivered  a  declaration,  and  signed  judgment  for 
want  of  a  plea.  Upon  motion  to  set  it  aside,  it  ap- 
peared the  bailiff  went  of  his  own  accord  to  the 
attorney,  without  the  direction  of  the  defendant ; 
and  that  the  attorney  discoveringthis,  had  counter- 
manded the  orders  for  appearing,  and  that  in  hct 
there  was  no  appearance.  But  the  court  refused 
to  set  it  aside,  and  said  they  would  oblige  the 
attorney  to  file  common  bail,  according  to  his 
undertaking,  in  order  to  make  his  proceedings 
regid&r,  there  being  no  fault  in  the  plaintiff's 
attorney  Qr). 

A  rule  mi  was  granted  (jf)  for  the  defendant's 
attorney  to  €;nter  a  common  appearance,  in  con- 
sequence of  a  verbal  undertaking  to  appear. 

By  rule  of  K.  B.,  M.  1654,  sec.  10,  an  attorney 
of  either  bench  accepting  a  warrant,  or  wbtcrUh 

(fi)  RogerM  V.  Reeves,  i  T.  R.  418. 

(ar)  s  Strange,  $85,  Loryner  v.  UoUuter. 

(j)  Anon,  2  Chit.  36.  June  33,  1813. 

If   2 
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ing  a  process,  declaration  or  warrant  to  appear, 
is  compelled  to  cause  an  appearance  to  be 
entered,  or  liable  to  an  attachment,  or  put  out 
of  the  roll,  as  the  *  case  requires ;  and  in  Lofil's 
Reports,  1 92,  3,  it  was  held  that  the  undertaking 
to  enter  an  appearance  must  be  in  writing  (z). 

And  in  Chancery,  a  solicitor  will  be  ordered 
to  pay  all  the  costs  occasioned  by  his  refusing 
to  appear  for  the  defendant  at  the  hearing, 
pursuant  to  his  undertaking,  and  the  costs  of  the 
application  (a). 

The  respective  attomies  in  a  horse  cause  (6), 
which  had  been  withdrawn  at  the  assizes,  signed 
the  following  undertaking :  "  We  the  undersigned 
attomies  for  the  abovenamed  plaintiff  and  the 
abovenamed  defendant,  do  hereby  personally 
consent,  undertake  and  agree,  that  the  record 
in  this  cause  shall  be  withdrawn ;  that  the  above- 
named  defendant  shall  take  back  again  the  horse 
in  the  pleadings  in  this  cause  named,  and  shall 
pay  the  sum  of  64  /•  17  s.  to  the  abovenamed 
plaintiff;  that  the  costs  of  the  suit  on  the  part  of 
the  defendant  shall  be  taxed  between  the  parties, 
on  the  principle  between  plaintiff  and  defendant ; 
and  that  such  taxation  shall  be  made  and  per- 
fected by  Messrs.  Sandys  &  Co.  and  Messrs. 
Eyre  &  Coverdale,    the  respective  agents  of 

(x)  Aod  BeeTidd,  7  ed.  366.  n.  {I. 
(a)  Ccok  V.  Brwmheady  16  Vet.  133. 
lb)  Ive$9n  ▼.  Cwnngi&Hf    a  D.  &  R.  307,  and  1   Barn. 
&  Cr.  160. 
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the  said  parties ;  and  that  all  expenses  of  the 
keeping  and  maintenance  of  the  said  horse,  from 
the  day  when  the  said  horse  was  left  at  Beverley 
on  his  being  returned,  up  to  the  day  of  the 
horse's  arrival  at  Lincoln,  shall  be  borne  and  de- 
frayed by  the  said  James  Stabler  (the  defendant). 
Witness,  &c/' 

It  was  held  that  the  plaintiff's  attorney  in  the 
original  action  was  personally  liable,  upon  this 
undertaking,  to  pay  the  defendant's  attorney  the 
costs,  when  taxed  pursuant  to  the  agreement  (c). 

But  an  undertaking  by  the  attorney  to  appear 
to  any  process  has  been  held  not  to  apply  to 
putting  in  special  bail  (d). 

On  the  defendant's  arrest,  his  attorney  pro- 
cured his  enlargement,  by  undertaking  to  give 
a  bail-bond  to  the  sheriff  in  due  time,  which  he 
afterwards  neglected  to  do,  and  the  plaintiff  re- 
covered against  the  sheriff  for  the  escape.  It 
was  held,  that  such  undertaking  being  contrary 
to  the  Stat.  23  H.  6,  c.  9,  the  court  would  noj  pro- 
ceed summarily  against  the  attorney  to  make  him 
pay  the  debt  and  costs  for  his  breach  of  faith  (e). 

(c)  See  Btarrell  v.  Jones,  3  Barn.  6c  Aid.  47,  where  th« 
following  undertaking  was  held  pereonallj^  binding :  "  We  at 
ioliciion  to  the  auigneuy  undertake  to  pay  to  the  landlord  hit 
rent,  proyided  it  do  not  exceed  the  value  of  the  effects  distrain* 
ed.''  See  also  Macbeath  v.  Haldmand,  1  T.  R.  172.  Bawen  v. 
Morriiy  3  Taunt.  374.     Jppleion  v.  Binks^  5  East,  148. 

(d)  Anon,  a  Chit.  415. 

(c)  StdgctDorth  V.  Spicer,  4  East,  5^8;  and  see  Res  t. 
Soutkerton,  6  East,  143. 

P  3 
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SECT.    10. 
Of  the  Proceedings  on  Summary  Applications, 

The  mode  of  proceeding,  if  a  rule  made  upon 
an  attorney  be  not  obeyed,  is  by  attachment  (e). 
When  taken  on  die  attachment,  he  either  re- 
mains in  custody,  or  puts  in  bail  before  a  judge^ 
(for  he  is  not  bailable  by  the  sheriff,)  (/)  to 
answer  interrogatories,  to  be  exhibited  against 
him  in  the  Grown  Office  (^).  The  interroga- 
tories must  be  signed  by  counsel  (A),  and  after 
the  attorney  has  been  examined  thereon  by  the 
Master,  if  he  be  reported  in  conteiQpt,  the  court 
will  pass  judgment  upon  him  of  fine  or  imprison- 
ment, according  to  the  circumstances  of  the 
case  (t). 

If  the  report  be  in  his  favour,  the  court  will 
order  him  to  be  discharged,  or  his  recognizance 
to  be  vacated  (k). 

If  judgment  be  not  given  the  same  term,  the 
name  of  the  cause  shall  be  inserted  in  the  list  of 
motions  appointed  to  come  on  peremptorily  in 

(e)  R.  M.  1654,  8.  10.  6  Mod.  5ft,  86.  1  T.  R,  4,92. 
(J)   1  Str.  479. 

(^)  7  Mod.  31.  6  Mod.  43,  1  Str.  444.  1  WiU.  30. 
3  Bur.  1357.  4  Bar.  2106,  2139.  5  T.  R.  369, 
(*)  R.  M.  34  6.  3*  6  T.  R.  474. 
(t)  I  WiU.  a«.         {k)  3  Bur.  1957. 
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the  ensuing  term,  in  order  that  the  court  may  be 
informed  what  shall  have  been  done  in  prosecu 
tion  of  the  attachment  (/). 

An  attachment  was  allowed  against  an  attor- 
ney  for  not  paying  over  money  on  an  order  for 
changing  the  attorney,  although  the  christian 
name  was  mistaken  in  the  order ;  no  objection 
having  been  made  (rn). 

And  an  attachment  may  be  issued  against  an 
attorney  for  not  refunding  a  sum  of  money  pur- 
suant to  the  Master  s  allocatur^  without  a  previous 
rul^  to  show  cause  (»). 

The  pimishment  is  either  by  fine  or  imprison- 
ment, or  having  their  names  struck  out  of  the 
roll  of  attomies. 

The  court  will  not,  on  t|ie  last  d^  of  term, 
grant  a  rule  nm  for  an  attorney  to  answer  the 
matters  of  an  affidavit  (p\  nor  hear  fmMs^  shown 
against  such  a  motion.  In  the  latter  case,  the 
rule  will  be  enlarged  till  the  next  term  (;?). 

Striking  an  attorney  off  the  roH  is  not  always 
understood  to  be  a  perpetual  disability  ;  for  the 
court  have,  in  some  instances,  permitted  him  to 
be  restored,  considering  the  pufushment  ill  |(ke 
light  of  a  suspension  only  (^). 

(f)  R.  H.  34  O.  3.     6  T.  R.  547>  7«3- 

(»)  Stgvttmm  V.  Pmacr,  9  Pn.  394- 

^)  Anm.  Bailor  ^891. 

(o)  Bazjfy  v.  ^ones,  1  Chit.  744. 

(p)  Cflw  V.  NihUtt^  ib.  745,  %• 

(q)  1  Bhc.  Rep.  ssa. 
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CHAP.  VI. 

OF  THE   LIABILITIES   OF   ATTORNIES   AND 

SOLICITORS. 


OMt* 

1*  Of  their  UabUUiei  6y  Action  or  Smt  for  FemaUiei, 
ft.  OfActiom  ai  the  ndt  of  Clwut^  for  Damagu^  on  ac- 

coMwt  ofNegketf  Miseondud  amd  Unikiifulnen. 
3.  Of  Aetioiuaitke  SMii  of  T\drdPBTtimf for  Miiamtktct^ 

Malpractiu  and  other  Caiuei- 
4*  Cffthe  Protection  afforded  by  the  Opmom  of  Barristert 

and  Special  Fleadere, 

5.  Of  the  Statute  of  limitations,  as  applicable  to  the 

Claims  agaitut  Attomies. 

6.  Of  Champerty  and  Mainienance. 

7.  Of  their  LuUnity  to  Bankruptcy. 

8.  Of  LiabUities  for  the  Acts  of  Clerks. 


SECT.    1. 


Of  the  LMUkiet  of  Attormes  and  Sokciiors  by  Action  or 

Suit  for  FenaUies, 

By  the  2d  sect  of  3  James  i,  c.  7,  no  attorney 
shall  admit  any  other  to  follow  any  suit  in  his 
name,  upon  pain  that  both  the  attorney  and  he 
diat  foUoweth  any  such  suit  in  his  name,  shall 
tack  of   them  forfeit  for  such  ofifence   twenty 
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pounds ;  the  one  moiety  to  the  King,  and  the 
other  to  the  party  grieved^  to  be  recovered  in 
any  court  of  record  by  original  writ  of  debt,  bill, 
plaint  or  information,  wherein  no  manner  of 
essoign,  wager  of  law  or  protection  shall  be 
allowed. 

And  by  2  Geo.  2,  c.  23,  s.  24,  it  was  enacted, 
that  from  and  after  the  1st  day  of  December 
1730,  in  case  any  person  should,  in  his  own 
name,  or  in  the  name  of  any  other  person,  sue 
oiit  any  writ  or  process,  or  commence,  prose- 
cute or  defend  any  action  or  suit,  or  any  pro- 
ceedings in  any  of  the  courts  of  law  or  equity 
aforesaid,  as  an  attorney  or  solicitor,  for  or  in 
expectation  of  any  gain,  fee  or  reward,  without 
being  admitted  and  enrolled  as  aforesaid,  every 
«uch  person  for  every  such  offence  should  forfeit 
and  pay  fifty  pounds^  to  the  use  of  such  person 
who  should  prosecute  him  for  the  said  offence ; 
hnd  he  was  thereby  made  incapable  to  maintain 
or  prosecute  any  action  or  suit  in  any  court  of 
law  or  equity,  for  any  fee,  reward  Or  disburse- 
ments on  account  of  prosecuting,  carrying  on  or 
defending  any  such  action,  suit  or  proceeding. 

And  by  the  1 7th  section,  any  sworn  attorney 
in  any  of  the  courts  of  law  aforesaid,  who  shall 
knowingly  and  willingly  permit  or  suffer  aty 
other  person  or  persons  to  sue  out  any  writ  or 
process,  or  to  commence,  prosecute,  follow  or 
defend  any  action  or  actions,  or  other  proceed- 
ings m  his  name^  not  being  a  svxn^  attorney  of 
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one  of  the  said  other  courts  of  law,  or  a  sworn 
solicitor  of  the  said  court  of  Chancery,  or  of 
some  or  ODe  of  the  courts  of  equity  aforesaid, 
and  shall  be  thereof  lawfully  convicted,  every 
person  so  convicted  shall,  from  the  time  of  such 
conviction,  be  disabled  and  made  incapable  to 
act  as  an  attorney  in  any  of  the  courts  of  law 
aforesaid,  and  the  admittance  of  such  person 
to  be  an  attorney  of  any  of  the  said  courto 
of  law  shall  from  thenceforth  cease  and  be 
void. 

By  the  95th  sect  the  penalties  and  forfeitures 
incurred  by  any  person  oflfending  against  this 
act,  may  be  recovered  by  action  of  debt,  bill, 
plaint  or  information  in  any  of  his  Majesty's 
courts  of  record  at  Westminster,  or  in  any  of 
the  courts  of  record  of  and  for  the  counties 
palatine  of  Chester,  Lancaster  and  Durham,  or 
in  any  of  the  courts  of  Great  Sessions  in  Wales, 
for  offences  committed  vrithin  the  jurisdictions 
of  such  courts  respectivdy,  or  at  the  assizes  or 
general  quarter  sessions  of  the  peace  of  the 
county,  riding  or  division  where  such  offence 
shall  be  committed,  by  any  person  who  shall 
sue  for  the  same  within  Hoelve  months  after  such 
offence  committed,  together  with  treble  costs  of 
suit,  wherein  no  essoign,  protection  or  wager  of 
law  shall  be  allowed,  nor  more  than  one  imparl- 
ance ;  and  liiat  no  such  bill,  plaint,  suH  or  infor- 
mation, nor  any  proceedings  thereupon,  shall  be 
removed  before  judgment,  or  stayed  by  any  writ 
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of  certiarariy  habeas  corpus^  or  other  writ  what- 


The  12  Geo.  2,  c.  13,  s.  7,  enacted,  that  m 
case  ajiy  person  should,  from  and  after  the  said 
24th  day  of  June  1739,  commence  or  defend 
any  action,  or  sue  out  any  writ,  process  or  sum- 
mons, or  carry  on  any  proceedings  in  the  court 
commonly  called  the  county  courts  holden  in  any 
county  in  that  part  of  Great  Britain  called  Eng- 
land, who  was  not  or  should  not  then  be  legally 
admitted  an  attorney  or  solicitor,  according  to 
the  said  act  made  in  the  second  year  of  the  reign 
of  his  present  Majesty,  that  such  person  should 
for  every  such  offence  forfeit  die  sum  of  twenty 
pounds^  to  be  recovered  with  costs,  by  any  other 
person  who  should  sue  for  the  same  within 
twelve  months  next  after  such  ofience  should  be 
committed,  in  any  of  his  Majesty's  courts  of 
record. 

And  by  the  22  Geo.  2,  c.  46,  s.  1 2,  reciting 
that  frequent  delays,  inconveniences  and  unne- 
cessary expenses  arose  and  happened,  as  well  to 
parishes  as  private  persons,  by  the  mismanage- 
ment and  unskilfulness  of  persons  employed  as 
solicitors  or  agents  at  the  sessions  held  for  the 
several  counties,  ridings,  divisions,  cities,  towns 
corporate  and  other  places  of  this  kingdMti,  who 
having  never  been  regularly  bred  to  the  law,  and 
being  ignorant  of  the  forms  and  operations 
thereof,  offenders  against  the  laws  of  Ae  land 
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had  frequently  escaped  with  in^unity :  for 
remedyiagy  therefore,  of  these  inconveniences, 
it  was  enacted,  that  from  and  after  the  29th 
day  of  September  1 749,  no  person  whatsoever 
should  act  as  a  solicitor,  attorney  or  agent^  or 
sue  out  any  process,  at  any  general  or  quarter 
sessions  of  the  peace  for  any  county,  riding,  divi- 
sion, city,  town  corporate  or  other  place  within 
this  kingdom,  either  with  respect  to  matters  of 
a  criminal  or  civil  nature,  unless  such  person 
should  have  been  theretofore  admitted  an  at'- 
tomey  of  one  of  his  Majesty's  courts  of  record  at 
Westminster,  and  duly  enrolled,  pursuant  to  an 
act  made  in  the  second  year  of  his  Majesty 
Geo.  2,  intituled,  '^  An  Act  for  the  better  Regu- 
lation of  Attornies  and  Solicitors,"  or  unless 
such  person  should  thereafter  be  admitted  an 
attorney,  and  enrolled  as  aforesaid  by  virtue  of 
that  act,  or  such  other  law  as  should  be  then  in 
being,  and  unless  such  person  should  continue 
so  entered  upon  the  roll  at  the  time  of  such  his 
acting  in  the  capacity  aforesaid;  but  all  and  every 
person  or  persons  respectively  who  should  so 
act,  not  being  admitted  and  enrolled  as  aforesaid, 
should  be  subject  and  liable  to  a  penalty  of  ffUf 
pounds,  to  be  recovered  by  action  of  debt,  bill, 
plaint  or  information,  in  any  of  the  courts  of 
record  at  Westminster,  by  any  person  or  persons 
who  should  sue  for  the  same  within  twelve  months 
after  the  offence  committed,  with  treble  costs  of 
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suit;  and  if  any  attorney  or  attornies  should 
permit  and  suffer  any  person  or  persons  what- 
soever, not  being  admitted  and  enrolled  as  afore- 
said, to  make  use  of  his  or  their  name  or  names 
respectively  in  the  courts  of  general  or  quarter 
sessions  aforesaid,  such  attorney  or  attornies 
respectively  should  be  subject  and  liable  to  a 
like  penalty  of  jifly  pounds^  to  be  recovered  in 
manner  aforesaid. 

Bat  by  sect.  1 3  it  was  provided,  that  nothing 
therein  contained  should  extend  or  be  construed 
to  extend  to  deprive  the  attornies  of  the  duchy 
of  Lancaster,  or  of  the  courts  of  Great  Sessions 
in  Wales,  or  of  the  counties  palatine  of  Chester 
Lancaster  and  Durham,  from  acting  within  their 
respective  jurisdictions. 

By  sect.  14,  no  clerk  of  the  peace  or  his  de- 
puty, nor  any  under-sheriff  or  his  deputy,  shall 
act  as  a  solicitor,  attorney  or  agent  to  sue  out 
Miy  process  at.  any  general  or  quarter  sessions  of 
the  peace  to  be'  held  for  such  county,  riding, 
division,  city,  town  corporate  or  other  place 
within  this  kingdom,  where  he  shall  execute  the 
office  of  clerk  of  the  peace  or  deputy  clerk  of 
the  peace,  under-sheriff  or  deputy,  on  any  pre- 
tence whatsoever ;  but  if  any  clerk  of  the  peace, 
&c.  shall  presume  to  act  as  solicitor,  attorney  or 
agent  as  aforesaid,  he  shall  be  subject  and  liable 
to  a  penalty  of  Jifly  pounds^  to  be  recovered  in 
manner  aforesaid. 

Where  a  false  or  fictitious  name  or  place  of 
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residence  is  given  at  the  time  of  obtaining  the 
annual  license  or  certificate,  the  party  is  liable 
to  a  penalty  of  50/.,  and  is  ina^able  of  recover- 
ing for  his  fees  or  disbursements  (a). 

The  same  penalty  and  disability  are  also  im- 
posed for  acting  without  a  certificate  (&),  or  with- 
out having  duly  entered  it  (c). 

A  common  informer  may  recover  penalties 
against  an  attorney,  for  not  entering  his  certificate 
according  to  the  provisions  of  37  Geo.  3,  c.  90, 
6.  269  though  no  such  power  is  expressly  given 
to  him  by  that  statute ;  for  the  25  Geo.  3,  c.  8o, 
which  gives  that  power,  and  the  37  Geo.  3» 
c.  90,  are  in  pari  materid  (d). 

But  the  Stat  25  Geo.  3,  c.  80,  which  gives  a 
penalty  against  attomies  prosecuting  or  defend- 
ing, without  a  certificate,  a  suit  in  any  court 
holding  pleas  where  the  debt  or  damage  shall 
amount  to  40  s.  or  more,  does  not  extend  to  the 
sheriff's  court,  though  an  attorney  prosecute  a 
suit  there  by  virtue  of  a  writ  of  juHides  for  more 
than  40  a.  (e). 

Actions  against  attomies  for  practising  with- 
out a  certificate,  must  be  brought  in  sijp  calen- 
dar months  aft^  the  fact  committed ;  and  be 
brought  in  the  county  where  the  cause  of  action 


(a)  a5  Gm.  3.  c.  So.  (h)  Ibid. 

<c)  37  Geo.  3.  c.  90.  t.  96. 

(d)  Davis  V.  EdmmuoH^  3  B.  j^  P.  3811. 

(e)  CroM  V.  Kaye,  6  T.  R.  663. 


arom^  aod  not  eke  where;  and  the  defendant  may 
plead  the  general  issue ;  and  if  found  not  gniltji 
have*tveble  costs« 


mmm 


SECT.    2. 

<y  the  Liabilities  of  Attomies  and  SoUcitorsy  at  the  Suit  of 
iheir  Clients,  for  Damages  for  Kegkct,  Miiomduet  and 
Umki^kbuu* 

If  an  attorney  be  not  deficient  in  knowledge^ 
dull,  (diligence  and  integrity,  he  is  not  respon*^ 
sible  for  any  enror  or  mistake  ariatng  in  the  ex- 
ereise  of  his  profession.  In  cases  of  reaamakk 
doubt  he  is  not  responsible;  but  in  ordinary 
cases  any  deficiency  in  care  or  skill,  by  which  a 
loss  aiises  to  his  dient,  will  sul]9ect  him  to  a 
special  action  on  the  case  for  damages. 

But  an  attorney  is  only  bound  to  use  reason^ 
abk  care  and  skill. 

An  action  cannot  be  maintained  against  an 
attorney  for  negligence  in  not  discovering  a  de- 
feet  in  the  memorial  of  an  annuity,  which  was 
subsequendy  hdden  to  be  a  defect,  upon  a 
doubtfiil  construction  of  &e  statute  (/). 

In  Pitt  V.  Yaidatj  Lord  Mansfield  said, 
''  That  part  of  the  (profession  which  is  carried  on 

(J)  BailUe  v.  Chmdleu,  %  Camp.  N.  P.  c.  17. 
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by  attomiesy  is  liberal  and  reputable,  as  well  as 
useful  to  the  public^  when  thqr  conduct  them- 
selves with  honour  and  integrity ;  and  they  ought 
to  be  protected,  where  they  act  to  the  best  of 
their  skill  and  knowledge;  but  every  man  is 
liable  to  error;  and  his  Lordship  added,  he 
should  be  sorry  that  it  should  be  taken  for 
granted,  that  an  attorney  is  answerable  for  every 
error  or  mistake,  and  liable  to  be  punished  for  it, 
by  being  charged  with  the  debt  sued  for.  A 
counsel  may  mistake,  as  well  as  an  attorney ;  yet 
no  one  will  say  that  a  counsel  who  has  been 
mistaken  shall  be  charged  with  the  debt  The 
advice  of  a  counsel  is  indeed  honorary,  and  he 
does  not  demand  a  fee  for  it:  the  attorney  may 
demand  a  compensation ;  but  neither  of  them 
ought  to  be  charged  with  the  debt  for  a  mistake. 
Not  only  counsel  but  judges  may  differ,  or  doubt, 
or  take  time  to  consider :  therefore  an  attorney 
ought  not  to  be  liable  in  cases  of  reasonable 
donht  (gy  '       ' 

There  are  few  cases  reported  of  negligence 
and  unskilfulness,  for  which  attomies  have  been 
held  liable  to  actions;  and  those  which  are  re- 
ported are  chiefly  of  a  practical  kind.  Though 
the  case  of  Pitt  v«  Yalden  appears  to  have  re* 
lieved  the  profession  from  the  consequences  of 
mistakes  upon  points  of  a  doubtful  nature,  yet 
it  seems  that  an  attorney  is  bound  to  know  the 

(g)  4  Burr.  ao6i. 
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rules  and  decisions  of  the  courts  in  which  he 
practises,  and  is  answerable  for  the  consequences 
of  his  ignorance. 

However  it  can  seldom,  if  ever,  happen,  that  any 
two  cases  are  precisely  alike ;  and  though  many 
eases  involve  principles  similar  to  others,  yet  the 
eircumstances»  which  depend  upon  the  evidence 
of  witnesses,  so  infinitely  vary,  that  they  can 
rarely  be  reduced  to  a  degree  of  certainty  suffi- 
cient to  subject  an  attorney  to  the  consequences 
of  mistaking  their  legal  efiect :  it  being  clear 
from  all  the  authorities,  that  the  unskilfulness> 
for  which  alone  an  attorney  is  liable,  must  be 
grass  and  palpable. 

It  must  be  understood^  however,  that  although 
the  doctrine  which  prevails  generally  through 
ike  cases,  is,  that  an  attorney  is  liable  only  for 
crassa  negligentia^  it  is  doubtful  whether  an  ac-- 
tion  would  not  in  strictness  lie  for  any  negligence 
or  unskilfulness.  It  appears  to  be  a  question  for 
the  jury  to  consider,  under  the  direction  of  the 
court,  whether  there  has  been  a  deficiency  ia 
reasonable  care  and  skill  (A). 

Thus,  in  an  action  against  an  attorney  for  neg- 
ligence, it  appeared  at  the  trial,  that  the  defend- 
ant had  been  retained  by  the  plaintifis  as  their 

(A)  In  many  instances,  however,  it  is  difficult,  if  not  impos- 
sible, for  any  but  professional  persons  to  form  a  correct  judg* 
ment  of  the  degree  of  professional  skill,  or  ordinary  legal  saga- 
city, which  an  attorney  ought  to  display,  and  for  the  deficiency 
10  which  he  is  liable. 


326  LIABILITIES  rOB  PAMAGES  [cL  6. 

attorney  to  commence  and  proflecnte  an  action 
for  a  debt  In  support  of  that  case,  one  Fermin 
was  a  material  and  necessary  witness.  This  per- 
son  resided  at  Colchester;  and  oa  the  day  before 
the  cause  was  tried,  Reece,  one  of  the  piaifUiffs, 
who  had  previously  directed  the  drfendant  not  to 
subpoena  Fermin^  being  informed  by  the  defend- 
ant and  his  clerk  that  the  trial  would  come  on  the 
next  day,  undertook  to  take  care  to  have  Fermin  at 
Westminster  at  the  sitting  of  the  court,  and  di- 
rected the  defendant  to  have  the  other  witnesses 
ready.  He  then  sent  off  a  special  messenger  to 
Colchester  for  the  witness.  On  the  morning  of 
the  trial  all  the  other  witnesses  were  in  Court, 
and  the  defendant  then  seeing  the  foreman  oj 
Reece  there,  inquired  from  him  whether  Fermin 
had  arrtvedy  and  was  informed  that  he  had  not 
seen  him,  but  that  he  supposed  he  was  arrived^ 
and  that  he  was  getting  his  breakfast  at  some 
adjoinii^  coffee-house.  The  defendant,  upon 
diis  information  and  without  previously  sending 
to  inquire  at  any  coffee-house  in  the  neighbour- 
hood, but  relyihg  on  the  assurance  of  Reece 
given  the  day  before,  suffered  the  cause  to  be 
called  on.  The  plaintiffs  on  that  occasion  were 
nonsuited,  in  consequence  of  Fermin  s  absence. 
Fermin  arrived  in  court  about  an  hour  after- 
wards, having  by  some  accident  been  delayed  on 
the  road.  The  Lord  Chief  Justice  left  it  to  the 
Jury  to  say,  whether,,  under  these  circumstances, 
the  defendant  had  used  reasonable  care  and  dili- 
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gence  in  not  previoudly  ascertaining  whether  the 
witness  had  arrived,  and  in  case  he  had  not 
arrived,  in  not  withdrawing  the  record.  The 
jury  found  a  verdict  for  the  plaintiffs. 

On  a  motion  for  a  new  trial, 

Abbottj  C.  J.  thought  that  it  was  properly  left 
to  the  jury  to  determine  whether  there  was  on 
this  occasion  reasonable  care  used  by  the  attor- 
ney or  not  They  had  found  that  reasonable 
care  had  not  been  used,  and  he  could  not  say 
fliat  their  verdict  was  wrong.  It  was  the  duty  of 
the  defendant  not  to  suffer  the  case  to  be  called  on^ 
tmless  he  had  previously  ascertained  that  all  his 
witnesses  were  present^  and  at  the  time  when  this 
case  came  on,  it  must  have  been  wholly  uncer- 
tain whether  Fermin  had  arrived.  As  to  the 
inquiry  from  the  plaintiff's  foreman,  it  was  ob- 
vious that  he  knew  nothing  of  the  matter,  and 
the  defendant  neglected  to  make  any  inquiries 
at  the  adjacent  coffee-liouses,  which  if  he  had 
done  he  would  have  found  that  the  witness  had 
not  arrived ;  he  might  then  have  withdrawn  the 
record.  His  Lordship  concluded  by  saying,  there 
was  no  ground  for  disturbing  the  present  verdict, 
and 'the  rule  was  refused  (i). 

In  points  of  a  practical  nature  the  attorney  is 
clearly  liable  for  the  consequences  of  his  igno- 
rance or  mistake.    The  practice  is,  in  general, 

(t)  Barn.  &  AIcU  909,  Rctu  and  (mother  v.  Rigky^  'geot. 
one,  4kc. 
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plainly  laid  down,  and  every  practition^  is 
bound  to  know  it  Where  there  exists  any 
doubt,  the  attorney,  in  case  of  mistake,  will  of 
course  derive  the  benefit  of  the  doubt,  and,  accord* 
ing  to  the  circumstances,  be  wholly  or  partially 
justified. 

The  case  oi  Russely.Palmerik),  is  decisive  on 
the  question  of  the  extent  of  the  liability  of  an 
attorney  for  ignorance  of  the  rules  and  practice 
of  the  court  It  was  a  special  action  on  the 
case  against  an  attorney  for  negligence.  The 
declaration  set  forth  that  the  plaintiff  recovered 
of  one  Stewart  a  judgment  for  5,32a  /.  13  «.  2  J. 
and  costs,  and  while  the  suit  was  depending, 
bail  was  put  in  for  Stewart  That  after  the 
judgment,  on  the  18th  May  in  Easter  Term, 
Stewart  rendered  himself  in  discharge  of  his 
bail  to  prison,  and  there  continued  till  the  time 
of  his  being  superseded. 

That  the  defendant  Palmer  was  retained  as 
attorney  for  the  plaintiff  in  that  suit ;  and  that 
Stewart  being  so  rendered  as  above,  by  the  rule 
and  practice  of  the  King's  Bench,  ought  to  have 
been  charged  in  execution  on  or  before  the  last 
day  of  Trinity  Term,  to  prevent  his  being  dis- 
charged. That  it  was  the  du^  of  Palmer  to 
have  caused  Stewart  to  be  charged  in  execution, 
but  that  he  neglected  so  to  do,  by  reason  whereof 
he  was  superseded. 

(k)  2  Wils.  335,  Hilary  7  Geo.  3,  1767. 
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The  cause  was  tried  before  Lord  Chief  Justice 
Wiltnoty  and  there  was  a  verdict  for.  the  plaintiff, 
and  500/.  damages. 

VbT  the  defendant  it  was  said,  that  the  rule  of 
the  court  of  King's  Bench,  made  in  Trinity  Term 
in  the  2d  year  of  Geo.  i,  touching  this  matter, 
was  in  very  doubtful  words^  namely:  "  If  any 
plaintiff  shall  obtain  judgment  in  the  court  here 
in  any  action  against  any  defendant  a  prisoner, 
and  shall  not  charge  the  said  defendant  so  in 
prison  remaining,  in  execution  upon  the  judg- 
ment so  obtained,  within  two  terms  next  after  such 
judgment  so  had  and  obtained,  then  such  de- 
fendant so  in  prison  remaining  shall  have  leave 
to  file  common  bail,  or  to  sue  out  a  writ  of 
supersedeas  for  bis  discharge  out  of  custody." 

That  from  the  words  of  this  rule  it  seemed  as 
if  the  plaintiff  had  two  terms  next  after  and  er- 
clusive  of  the  term  wherein  judgment  was  ob- 
tained against  the  prisoner,  to  charge  him  in  ex- 
ecution; and  therefore  it  was  moved  on  behalf  of 
the  defendant,  that  judgment  might  be  stayed; 
for  two  reasons : 

1st.  Because,  if  the  defendant.  Palmer,  had 
two  terms,  exclusive  of  the  term  wherein  judg^ 
ment  was  obtained  against  Stewart,  and  wherein 
he  rendered  himself  to  prison,  to  charge  Stewart 
in  execution,  then  the  action  was  misconceived. 
2dly.  Although  the  meaning  abd  construction 
of  the  rule  should  be,  that  Mr.  Palmer  ought  to 
have  caused  Stewart  to  be  charged  in  execution 

as 
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the  very  next  term  after  the  term  wherein  judg- 
ment was  obtained  against  Stewart,  and  wherein 
he  rendered  himself;  yet  the  words  of  the  rule 
are  so  doubtful^  that  it  can  only  be  considered  as 
an  error  of  jttdgment  in  Mr.  Palmer,  and  not  a 
negligence  in  the  duty  of  his  office  of  an  attorney. 

Upon  showing  cause,  the  Lord  Chief  Justice 
reported  that  several  eminent  practisers  were  ex- 
amined on  the  trial  as  to  the  construction  and 
practice  upon  the  said  rule,  who  said,  that  of  late 
year$  it  was  well  understood  that  a  perscn  sur- 
rendering in  discharge  of  his  bail  after  judgment 
must  be  charged  in  execution  the  veiy  next  term 
after  such  surrender.  Some  of  them  said  they 
believed  this  was  fwt  universally  known  by  tht 
city  attornies;  and  that  they  thought  it  was  an 
omission  in  Mr.  Palmer,  proceeding  from  want 
of  judgment,  and  not  ^m  any  wilftd  negligence 
in  regard  to  his  client,  Mr.  Russel. 

That  John  Lambert,  Mr.  Palmer's  clerk,  sworp 
that  in  all  the  time  he  had  served  Mr.  PaJnier, 
they  never  had  one  render  afj^er  judgment  Thftt 
the  friends  of  Stewart,  while  he  was  a  prisoi|er» 
Vfere  in  treaty  about  an  accommodntion  ipith  Mr. 
Russel,  in  order  to  get  Stewart  discharged.  That 
he,  Lambert,  before  the  end  of  Ti'iuity  TeriQi 
proposed  to  his  master,  Palni^r,  tp  charge  the 
prisoner,  Stewart,  in  exepujtiQo,  at  the  suit  of 
the  plainti^*,  Russel;  but  Sfr.  Palmer  then  in- 
formed him,  the  witness,  thW  the  parties  were 
in  treaty  for  an  accommodation,  imd  that  he  he- 
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lieved  the  matter  wmM  be  ended.  That  Qp<m  a 
summons  before  Lord  Mansfield  to  show  cause 
why  Stewart  should  not  be  discharged  by  super* 
sedeas,  Lard  Mamfield  thought  the  rule  did  not 
extend  to  this  case. 

That  another  eminent  practiser  was  called  for 
the  defendant,  and  said,  that  upon  a  summons 
before  Mr.  Justice  Faster,  in  1753,  upon  this 
very  point  of  practice,  the  judge  thought  a  plain- 
tiff had  two  terms  to  charge  a  prisoner  in  exe- 
cution, exclusive  of  tibe  term  wherem  the  judg- 
ment was  obtained  againftt  the  prisoner,  and 
wherein  he  surr^idered  hitosdf . 

There  was,  also,  some  evidence  that  Stewart 
was  not  totally  insolvent,  and  that  Rnssel  pro- 
bably might  be  able  in  time  coming  to  obtain 
some  part  of  his  debt  by  execution  against  his 
goods. 

Curia.  This  cause  was  first  tried  before  Lord 
Camdeny  when  a  verdict  was  given  for  the  plain- 
tiff for  3,600  Lj  the  whole  debt^  by  my  Lord's 
direction ;  but  afterwards  a  new  trial  was  grants 
ed,  my  Lord  and  the  court  being  of  opinion,  that 
he  had  misdirected  the  jury  in  telling  them  Aey 
ought  to  find  a  verdict  for  the  whole  debt; 
whereas  this  action  sounds  merely  in  damages, 
and  the  jury  ought  to  have  been  left  at  liberty  to 
find  what  damages  they  thought  fit;  and  upon 
the  last  trial  the  jury  were  told  they  might  find 
what  damages  they  pleased,  and  accordingly 
found  only  500/.   at  it  appeared  to  them  in 
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evidence,  that  Stewart  was  not  totally  insolvent. 
We  are  all  of  opinion,  that  this  action  is  well 
cpnceived,  and  lies  against  Mr.  Palmer  for  neg^ 
ligence;  and  we  have  authority  to  say,  that 
Lord  Camden  is  of  the  same  opinion  (/). 

So  where,  in  an  action  of  debt,  the  defendant 
was  arrested ;  but  the  attorney  for  the  plaintiff 
having  neglected  to  declare  against  him  in  two 
terms,  the  party  was  discharged  on  common 
bail,  and  the  plaintiff  applied  for  an  order  of 
court  on  the  attorney  to  pay  the  whole  debt,  the 
order  was  refused:  the  court  saying,  that  the 
plaintiff  should  bring  his  action  regularly  against 
the  attorney;  for  if  the  defendant  in  the  first 
action  was  in  solvent  circumstances,  the  {daintiff 
might  still  recover  against  him,  so  that  the  whole 
sum  should  not  necessarily  go  in  damages  against 
the  attorney  (m). 

An  action  will  lie  against  an  attorney  for  ap- 
pearing for  the  plaintiff  without  a  warrant  A 
cause  of  this  kind  was  carried  down  to  be  tried 
at  the  assizes ;  and  the  defendant  promised,  that 

(0  Lcn-d  Chief  Justice  WUmat  told  Lord  Mansfield,  iu 
Palmer's  case,  that  at  the  setting  out  of  the  cause»  he  thought 
it  very  hard,  and  not  at  all  reasonable,  that  an  attorney 
should  be  made  answerable  for  the  debt,  upon  account  of  a 
mere  involuntary,  undesigned  mfsttdce,  in  a  nice  point  of 
practice ;  and  be  charged  the  jury  upon  the  foot  of  a  culpable 
negligence,  ♦ 

(m)  Pitt  V.  Yalden,  4  Burr.  ao6o. 

•  Impej's  K.  B.  83. 
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in  eonsideration  the  plaintiff  would  not  prosecute 
the  action^  he  would  pay  i  o  /.  and  costs  of  suit ; 
and  an  action  was  brought  against  the  defendant 
upon  this  promise. 

The  question  was,  whether  this  was  a  void 
promise  by  the  statute  of  frauds,  being  made  in 
behalf  of  another,  and  not  in  writing?  Which 
statute  enacts,  '^  that  no  action  shall  be  brought 
to  charge  the  defendant  upon  any  special  pro- 
mise to  answer  for  the  debt,  default  or  miscar- 
riage of  another  person,  unless  it  be  in  writing/' 

But  the  court  were  of  opinion,  that  this  can- 
not be  said  to  be  a  promise  for  another  person, 
but  for  his  awn  debt,  and  therefore  not  within 
this  statute  (n). 

In  the  previous  chapter,  several  cases  have 
been  referred  to,  in  which  the  court  refused  to 
exercise  its  summary  jurisdiction;  in  some  of 
which  the  complaints  were  dismissed  altogether, 
and  in  others  the  parties  were  left  to  their 
remedy  by  action.  It  may  here  be  necessary, 
therefore,  to  refer  briefly  to  such  cases  as  relate 
to  the  present  subject. 

Thus,  the  Lord  Chancellor  refused  to  interfere 
in  the  case  of  a  clerk  to  a  commission  of  bank- 
ruptcy, who  did  not  attend  under  a  subposna;  and 
left  the  party  to  his  remedy  at  law  (o). 

An  attorney  was  retained  to  appear  and  defend 

(n)  Pasch.  S  Will.  3,  Stephens  v.  Squirej  5  Mod.  305. 
.  (0)  1  Atkyns,  909. 
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an  action  to  which  it  was  Mrom  ^ere  was  a 
defence,  but  he  permitted  judgment  to  be  tal^n 
by  default^  and  afterwards  an  execution  to  be 
issued.  The  court  considered  it  to  be  a  case  of 
mere  negligence,  which  could  only  be  the  sub- 
ject of  an  action  (p). 

When  writings  or  momu  are  received  by  an 
attorney  on  any  Uher  account,  exoeifA  only  in  his 
way  of  business  as  ui  attorney,  the  court  will 
leave  the  party  to  his  ordinary  rraiedy  by  ac- 
tion (y). 

But  an  action  cannot  be  maintained  for  the 
surplus  that  may  appear  on  taxation,  where  the 
payment  has  been  voluntary  (r). 

Negligence  in  the  conduct  of  a  cause,  cannot, 
in  general,  be  set  up  as  a  defence  to  an  action  on 
an  attorney's  bill  (s). 

(jf)  Anon.  1  Chit  651. 

{fl)  Salk.  87.  Str.  547.  6ai.  8  Mod.  306.  la  Mod.  516. 
554.    a  Barnard.  963. 

(r)  GcwerY,  Popkin,  2  Stark.  65. 

(#)  Tempitr  v.  M'Lackkn,  1  N.  R.  136»  Bot  fwrr 
whether,  if  do  benefit  whatever  were  derived  by  the  clitoC 
from  the  services  of  the  attorney,  negligence  might  not  be  a 
defence  f  See  Famsworth  v.  Oarrard,  1  Campb.  38,  which 
was  an  action  of  auumptix  for  work  and  labour  and  materials. 
Plea,  MMi  aamnptii  and  a  set-off.  The  defendant  had  rebuilt 
the  front  of  a  house  1  bat|  when  finishedy  it  was  considerably 
out  of  the  perpendicular ;  and,  according  to  eeveral  of  the 
witnesses,  in  great  danger  of  tumbling  down ;  though  others 
•aid,  it  might  stand  for  many  years.  Lard  BUenhnmgk 
said,  this  action  is  founded  on  a  claim  for  meritorio«s  ienrlee. 
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And  so  U  is  no  4^ence  to  an  action  on  his 
bill  as  a  solicitor  for  suing  out  a  commission  of 
bankruptcy,  that  it  has  been  fruitless,  and  was 

The  plaintiff  is  to  recover  what  he  duerotM.    It  is,  therefore, 
to  be  considered,  how  much  he  deserves,  or  if  he  deserves 
anything.    If  the  defendant  had  derived  no  benefit  from  his 
services,  he  deserves  nothings  and  there  must  be  a  verdict 
against  him.    There  was  formedy  considerable  donbt  on  this 
point.    The  late  Mr.  Justice  BuUer  thought,  (and  I,  in  de- 
ference to  jM>  givBt  an  authority,  have  at  times  ruled  the  same 
way,)  that  in  cases  of  this  kind,  a  cross  action  for  the  negligence 
was  necessary ;  but  that  if  the  work  be  done,  the  plaintiff 
must  recover  for  it.     I  have  since  had  a  conference  with  the 
Judges  ou  the  subject ;  and  I  now  consider  this  as  the  correct 
rule, — ^that  if  there  has  been  no  beneficial  service,  there  shi^i 
he  no  pay ;  but  if  some  benefit  has  been  derived,  though  noit 
to  the  extent  expected,  this  shall  go  to  the  amount  of  ^  pl^^ 
tiff's  demand,  leaving  the  defendant  to  his  action  for  negli- 
gence.   The  claim  shall  be  co-extensive  with  the  benefit. 
Here  then  has  there  been  any  benefit,  and  to  what  amount? 
IX  the  wall  will  not  stand,  and  must  be  taken  down,  the 
defendant  has  derived  no  benefit  from  the  plaintiff's  servii^^ 
but  has  suffered  an  injury.     In  that  case  he  might  have  ffiven 
him  notice  tp  remove  the  materials.    Retaining  them>  he  is 
not  likely  to  be  in  a  better  situation  than  if  the  plaintiff  had 
never  placed  theai  there  ;  but  if  it  will  now  cost  him  less  to 
re|>uild  th^  wall,  than  it  would  have  done  without  these 
materials^  h^  has  some  benefit,  and  mpst  pay  some  d^qaages. 
Verdict  fbr  the  defendant.     See  Dickson  v.  CUJlont  3  Wils. 
319.     Basten  v.  Butter,  7  East,  479.     Broom  v.  Davis^  and 
King  V.  Boston,  there  cited ;  and  Mills  v.  Baimhridgef  cited 
in  Tempkr  v.  3iPLachlan,  2  New  Rep.  137 ;  and  see  Morgan 
V.  Riehardsonf   and  Fleming    v.   Simpson^    1  Campb.  40. 
Contr^f  Duffit  v.  James^  Cormach  v,  Gillis,  cited  7  East, 
4B0,  1,  « ;  and  Tempter  v.  M^Lacklan,  2  N.  R.  136. 
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prosecuted  on  his  misrepresentation  that  it  would 
take  effect  in  the  Isle  of  Man  (s). 


SECT.  3. 

0/  Uabilitks  at  the  Suit  of  TJdrd  Partw,  for  Misconduct^ 

Malpractice  and  other  Causes. 

The  remedy  by  action  for  injuries  done  by 
attomies,  is  not  confined  to  the  case  of  attorney 
and  client;  for,  if  in  the  conduct  of  a  suit 
against  any  person,  an  attorney  is  guilty  of  any 
dishonest  or  unwarrantable  practice,  he  is  sub* 
ject  to  an  action  at  the  suit  of  the  parly  ag^ 
grieved. 

Thus,  where  the  plaintiff  had  been  sued  by 
one  Loft,  to  whom  Mr.  Copping,  the  present  de> 
fendant,  was  attorney,  which  suit  had  been  nonr 
prossed  and  costs  assessed;  yet  the  defendant 
having  knowledge  of  this,  had  unduly  and  ma- 
liciously procured  a  judgment  to  be  signed 
against  the  plaintiff  at  the  suit  of  Loft,  and  taken 
out  execution,  under  which  the  plaintiff  had 
been  imprisoned  until  delivered  by  writ  of  super- 
sedeaSf  the  action  was  held  well  to  lie  (t). 

And  if  an  attorney  knows  a  case  to  be  out  of 

(s)  Pasmore  v.  Bimte,  2  Star.  59;  and  see  Dax  v.  JFard^. 
1  Star.  409. 
(0  Knight  V.  Copping,  Uult.  135.     3  Esp.  N.  P.  618. 
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the  jurisdiction,  or  goes  beyond  and  out  of  the 
bounds  of  his  duty  as  an  attorney,  be  may  be 
guilty  as  a  trespasser  (i^). 

So  if  he  sue  out  an  illegal  ca.  sa.,  and  cause 
the  defendant  to  be  imprisoned  thereon,  (as 
against  an  administrator  not  guilty  of  devastavit,) 
trespass  vi  et  armis  lies  against  the  attorney  and 
his  client  (or). 

An  action  upon  the  case  lies  against  an  at- 
torney, if  another  receives  damage  by  his  mal- 
practice, though  the  attorney  was  punished  for 

As  if  he  sign  a  judgment  before  the  rule 
expires,  whereby  the  defendant  cannot  move  in 
arrest  of  judgment  (z) ;  or  if  he  sue  an  habere 
facias  seisinam,  or  other  execution  against  him, 
against  whom  no  recovery  appears  on  re- 
cord {a). 

So  if  he  deliver  an  obligation  entrusted  with 
him  to  be  sued,  to  the  obligor  (b).  And  though 
the  obligation  was  to  several,  he  who  delivered 
it  to  the  attorney  may  maintain  the  action 
alone  (c). 

And  if  an  attorney  prevail  on  a  man  to  become 
bail  for  his  client,  by  verbal  promise  to  save 
bim  harmless,  and  he  is  sued  to  execution  on 

(»)  Goodwin  v.  GMons,  T.  7  Geo,  3,  4  B.  M.  aio8. 
(x)  Barker  v.  Braham^  H.  13  Geo.  3,  3  Wilg.  368. 
(jf)  4  In»t  10a.  marg.  (z)  Dub.  Ray.  194. 

(a)  4  Inst,  102.  (6)  R,  Lat  241. 

(c)  Ibid. 


238     LIAblLlTIES  FOR  MlSCONDtH!t,  &C.    [ch.  6# 

the  bail  bond,  &«  court  will  not  interfere  in 
a  summary  way,  but  leave  the  bail  to  his  ac- 
tion (d). 

It  has  been  held  in  the  King's  Bentih,  that  a 
scfliciCor  under  a  commission  of  bankruptcy  is 
not  liable,  in  the  first  instance,  to  the  messenger 
whom  he  nominated,  for  his  bill  of  fees ;  but  if 
the  solicitor  agree  with  the  petitioning  creditor 
to  work  a  commiidsion  for  a  sum  certain^  and 
receive  a  great  part  of  that  sum,  he  will  be  liable 
to^such  messenger  (e). 

But  it  seems  to  have  been  decided  otherwise 
in  the  court  of  Chancery,  in  a  case  where  the 
messenger  had  taken  a  note  from  the  petitioning 
creditor  for  part  of  his  claim,  and  the  petitioning 
creditor  had  since  absconded ;  and  it  was  held, 
that  the  messeiiger  might  bring  an  Htiion  for  the 
residue  and  costs  and  damages  against  the  •  so-" 
lioitor,  who  it  appears  is  respotisible  not  only  for 
the  feed,  but  the  consequences  of  employing  the 
messenger,  when  the  commission  is  not  sup- 
ported (/). 

An  action  does  not  lie  against  an  attorney  for 
acting  in  a  cause  which  he  knew  to  be  un- 
founded. 

Thus,  an  action  was  brought  against  twcy 
attomies  and  two  solicitors,  for  being  attomies 
and  solicitors  in  a  caus6  against  the  plaintiff 

(d)  Body.  Ltmg9ti(jf,  H.  8  Geo.  3,  «  Wik.  371. 

(e)  2  Maule  &  SeL  438. 

(/)  Et  parte  Hartopf  la  Ves.  jun.  349. 
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in  an  inferior  court,  fako  et  malitiose^  Imow- 
ing  tkttt  there  wu  no  cause  of  action  against 
him.;  and  alao,  for  that  they  sued  the  plaintiff 
in  another  court,  knowing  that  he  was  an  at- 
torney of  the  Common  Pleas,  and  pririkged 
there.  Per  M'  cur':  There  is  no  cause  of 
action;  for  put  the  case  as  strong  as  you 
will :  suppose  a  man  be  retained  as  an  attorney 
to  sue  for  a  debt,  wliich  he  knows  to  be  released, 
and  that  himself  were  a  witness  to  the  release ; 
yet  the  court  held,  that  the  action  would  not 
Ke ;  for  that  what  he  does  is  only  as  serrant  to 
another,  and  in  the  way  of  his  calling  and  pro- 
fession ;  and  for  suing  an  attorney  in  an  inferior 
court,  that  (they  said)  was  no  cause  of  action ; 
for  who  knows  whether  he  will  insist  upon  his 
privilege,  or  not?  And  if  he  does,  he  may 
plead  it,  and  have  it  allowed  (g). 


SECT.  4. 


(y  thePnaaOum  afforded  by  the  Opkwms  of  Barruters  amk 

Special  Pleaders* 

In  a  doubtful  case,  it  is  proper  and  important, 
that  the  opinion  of  counsel  should  be  obtained, 
inasmuch  as  it  proves  the  care  which  has  been 
taken  to  preserve  the,  interests  of  the  client 
Still  itdqes  not  iq[>pear  that  an  attorney  would  • 

• 

(g)  1  Mod.  aog. 
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be  liable  for  the  consequences  of  a  inistake,  in 
a  case  of  reasonable  doubt,  although  he  omitted 
to  take  the  advice  of  counsel. 

But  the  opinion  of  counsel  will  not  protect 
an  attorney  in  a  case  where  he  has  acted  with 
gross  ignorance.     He  is  bound  to  possess  ordi- 
nary knowledge  and  skill,  and   cannot  shelter 
his  deficiency  by  the  mistaken  opinion  of  an- 
other person,  especially  of  his  own  choice  (h). 
Cases,  however,  in  which  both  the  counsel  and 
attorney  have  been  grossly  wrong  in  point  of 
laWf  have  rarely,  if  ever,  happened ;  and,  from 
the  eminent  learning  of  the  bar,  it  is  not  likely 
they  should  occur.     Indeed,  as  we  have  seen  in 
section  2  (i),    the  instances  of  unskilfulness  for 
which  attomies  have  been  held  liable,  depended 
on  practical  points,  which  are  stated  in  the  rules 
of  court,  and  admit  of  little,  if  any,  excuse, 
and  no  justification,  for  ignorance.     There  ap- 
pears to  be  no  case  in  which  the  attorney  has 
been  compelled  to  answer  the  consequences  of  a 
mistake  in  the  application  of  the  general  prin-- 
dples  of  law.     It  seems  clear,  that  in  the  cases* 
for  not  declafing  and  not  charging  in  execution 

(fi)  If  the  clieot  should  deftire  that  counsel  be  consulted,  or 
if  he  know  and  approve  of  the  opinion  obtained,  he  can 
scarcely  complain  of  any  thing  done  in  pursuance  of  the 
advice  which  was  either  taken  or  adopted  by  himself.  The 
responsibility  of  the  attorney  would  thtn  most  probably  be< 
removed. 

(a)  Page  337,  ante. 
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in  due  time,  which  are  quoted  in  section  2,  the 
opinion  of  counsel  could  not  have  relieved  the 
attorney  from  responsibility,  because  the  grounds 
of  the  actions  related  to  points  of  practice, 
which  it  was  the  duty  of  the  attorney  to  know, 
without  tlie  advice  of  counsel.  And  it  is*  equally 
clear,  that  no  opinion  can  protect  an  attorney 
from  the  consequences  of  his  negligence  or  want 
of  due  care  and  diligence. 

It  has  been  sometimes  supposed,  that  a  greater 
degree  of  protection  is  afforded  to  an  attorney, 
by  the  opinion  of  a  barrister,  than  by  that  of  a 
special  pleader.  But  there  appears  to  be  no 
decision  to  warrant  such  a  distinction. 
.  The  attorney  is  bound  to  do  the  best  he  can 
for  his  client,  and  if  advice  be  expedient  or 
necessary,  he  should  select  the  most  competent 
person  to  give  it.  In  taking  the  opinion  of  an 
eminent  special  pleader,  though  under  the  barj 
he  will  often  better  discharge  his  duty  than  by 
consulting  a  junior  and  inexperienced  counsel, 
hpwever  learned  the  latter  may  be  in  the  general 
principles  of  the  law. 

In  many  instances,  however,  it  may  be  better 
to  consult  a  barrister  than  a  special  pleader,  on 
account  of  the  earlier  knowledge,  and  the  more 
complete  acquaintance  which  the  former  pos- 
sesses of  the  judgments  and  practice  of  the 
court,  and  which,  perhaps,  can  only  be  tho- 
roughly acquired  by  a  personal  attendance  in 
-court. 
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But,  on  the  other  hand,  those  ^ho  haTe  prae* 
tised  long  under  the  bar,  from  the  great  variety 
of  points  on  which  they  are  called  upon  to 
advise,  possess,  necessarily^  the  advantage  of 
very  extensive  reading ;  and  the  frequency  of 
the  application  oi  their  knowledge,  produces  a 
quickness  of  recollection,  and  a  habit  of  markii^ 
distinctions,  which  are  highly  useful  and  irn* 
portant 


SECT.  5. 

Of  the  StatuN  of  lamiiatimis  as   applkaUe  to  i\t  Claim 

againMt  Ationdeu 

It  was  doubt^  until  somewhat  recently, 
whether  an  action  might  not  be  maintained 
against  an  attorney  at  any  distance  of  time,  from 
the  act  of  negligence  or  misconduct,  provided 
the  consequences,  or  actual  loss^  arose  or  were 
discovered  within  six  years. 

Thus,  if  an  attorney  neglected  to  search  for 
incumbrances  upon  property,  the  title  to  which 
h^  was  employed  to  investigate  on  behalf  of  his 
client,  an  intt^nded  purchaser  or  mortgagee,  and 
it  happened,  more  than  six  years  afterwards^ 
that  the  client  was  disturbed  in  his  possession 
or  rights,  and  the  title  proved  to  be  bad,  owing 
to  prior  conveyances,  incumbrances  or  defects 
which  the  attorney  might  have  ascertained/  i^ 


I 
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WM  c^psidered  that  he  wa9  liable  for  the  da-r 
mages,  and  that  the  statute  of  limitations  did 
pot  begin  to  run  till  the  injury  was  actually 
sustained  or  known.  It  was  laid  down  in  Bree 
V*  ffolkech  {k)y  that  in  cases  of  fraud,  the  statute 
oply  runs  from  the  time  when  the  fraud  is  dis- 
fOf^^  i  apd,  by  anMogy,  it  was  considered  that 
the  copsequences  of  gross  negligence  in  an 
^.ttprney,  arising  within  ^ix  years,  might  be  th^ 
subject  of  an  action.  In  Battley  v.  Faulkner  (/), 
the  breach  of  contract  had  not  only  occurred,  but 
had  l^came  kncwti  to  the  plaintiff  more  than  sif 
years  before  the  action. 

B^t  by  decisions  in  both  the  courts  of  law,  in 
Trinity  term  18190,  it  appears  that  the  statute 
bfurs  all  actions  for  negligence  which  occurro^ 
beyond  six  years.  Still,  it  will  be  observed^ 
thftt  in  neither  of  the  cases  referred  to«  (whicb 
for  their  importance  will  be  fully  set  forth,)  wftre 
the  pleadings  on  the  part  of  the  plaintiff  adapted 
\o  meet  the  precipe  points  of  the  injury,  beipg 
gnfy  knawttf  and  actually  sustained^  within  six 
years  \  fo^d,  according  to  the  remarks  of  soiw 
pf  ^  Judges,  the  general  question  appeaiys  to 
have  been  partially  reserved,  and  tb^  decisiop 
Cfpn^^ed  tQ  the  partji^ular  cape  presented  o^  the 
pleadings.  One  of  their  Lordships,  however, 
gave  a  decided  opinion,  that  the  cause  of  action 

it)  Doug.  654. 
(0  3  B.  &  4.  288. 

R  2 
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accrued  from  the  time  of  the  breach  of  dutyj 
and  not  from  the  time  of  its  discovery  (m). 

In  Short  v.  McCarthy  (n)^  in  the  King's  Bench; 
the  declaration  stated  as  a  breach,  that  the  de« 
fendant,  who  was  an  attorney,  did  not  diligently 
and  sufficiently  make  a  search  at  the  Bank  of 
England  to  ascertain  whether  certain  stock  was 
standing  in  the  name  of  certain  persons,  the 
defendant  having  been  employed  as  an  attorney 
80  to  do. 

The  pleas  were,  first,  the  general  issue ;  se- 
condly, that  the  cause  of  action  did  not  accrue 
within  six  years. 

At  the  trial,  before  Abbott,  C.  J.  it  appeared 
in  evidence,  that  in  December  1812,  the  plaintiff 
having  agreed  to  give  340/.  for  700/.  bank 
annuities  to  a  Mrs.  Shaun,  for  her  interest  in 
the  stock,  applied  to  the  defendant,  for'  the 
purpose  of  having  the  bargain  carried  into 
effect.  The  instructions  stated  by  the  witnesses 
to  have  been  given,  were,  that  the  defendant 
should  see  that  every  thing  was  right.  The 
deeds  were  accordingly  prepared  and  executed 
at  the  time,  and  the  money  was  then  paid  by  ' 
the  plaintiff. 

It  subsequently  turned  out,  that  no  inquiries 

(m)  But  quare  still  as  to  the  time  calculated  from  the 
achial  damage  ?  And  it  may  be  observed,  that  in  all  those 
cases,  the  form  of  action  was  assumpsit;  and  perhaps  a 
declaration,  framed  in  tort^  might  have  a  different  result. 

(n)  3  Bam.  &  Aid.  6d6. 
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^  bad  been  made  at  the  Bank  of  England;  and  that 
there  was  no  such  stock  standing  in  the  trustees 
names,  to  which  Mrs.  Shaun  was  entitled.  This 
discovery  was  made  in  August  1818,  and  the 

.  defendant,  on  being  then  applied  to,  said  that 
it  was  owing  to  an  omission  of  his  clerk,  and 
that  he  was  responsible.     The  jury  found  a  ver- 

.  diet  for  the  plaintiff. 

Scarlett^  having  obtained  a  rule  nisi  for  setting 

.  aside  the  verdict,  and  for  entering  a  nonsuit, 

Tindall  showed  cause;  and  contended,  first, 
that  the  cause  of  action  did  not  accrue  till  the 
period  of  the  discovery  of  the  defendant's  neg- 
ligence by  the  plaintiff,  which  was  admitted  to 
have  been  made  in  August  1818.  If  this  be 
not  so,  it  will  only  require  a  certain  degree  of 

.  caution  to  prevent  the  discovery  of  the  negli- 
gence for  the  period  of  six  years ;  and  then  the 

.  party  .  will  be  wholly  without  a  remedy.     In 

.  Bree  v.  Holbech  (0),    it  is  laid  down,  that  in 

.  cases  of  fraud,  the  statute  of  limitations  only 
runs  from  the  time  when  the  fraud  is  discovered. 
That  principle  ought  to  govern  in  the  present 
case. 

In  Battley  v.  Faulkner  (jd),   the  breach  was 

(0)  Doug.  654. 

(p)  A.^  under  a  contract  to  deliver  spring  wheat,  had 
delivered  to  B.  winter  wheat,  and  B.  having  again  sold  the 
same  as  spring  wheat,  had,  in  consequence,  been  compelled, 
after  a  suit  in  Scotland,  which  lasted  many  years,  to  pay 
damages  to  the  vended ;  and  afterwards  B.  brought  an  action 
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knoviii  to  the  plaintiff  more  ihan  six  yiears  befoi^e 
the  commencement  of  die  suit,  wkicli  affords  a 
distinction  from  the  present  case.  But  at  ail 
events,  the  subsequent  promise  takes  this  case 
out  of  the  statute.  The  maxim  of  the  law  is, 
fmlibei  renunciare  potest  juri  pto  se  intr^xfuct^; 
and  here  the  defendant  has  waived  his  li^ht  6f 
insisting  on  the  defence  given  by  th^  statute. 
Dichon  v.  Thompson  {q)  shows  the  difierence 
between  an  acknowledgment  and  ti  promisiK. 
This  is  the  case  of  a  promise,  and  that  dis* 
tifaguishes  it  from  Boy  dell  v.  Dnmmond  (f). 

Scarlett  and  Chitti/y  contri.  The  re^bn  why 
the  subsequent  promise  takes  the  tase  ^\lt  ^f 
&e  statute  is,  that  the  previous  debt  fotm^  a 
l^ood  consideration  for  it,  and  so  ehables  the 
jkatty  to  declare  upon  that  subsequent  proinise. 
Blit  here  the  party  has  not  declared  u{)on  the 
^bsequent)  but  on  the  original  promise,  whidi 
Was  a  very  different  one.  The  evidence,  therts- 
fore,  if  the  subsequent  promise  be  relied  on,  does 
not  support  the  declaration.     Boydeil  v.  Drum-* 

of  assumpsit  against  A.  for  his  breach  of  contract,  alleging, 
as  special  damage,  the  damages  so  recovered ;  but  it  was 
held,  that  although  soch  'special  dftmag^  had  occun^  Within 
six  years  before  the  commencement  of  the  action  by  B. 
against  A,,  yet  that  the  breach  of  contract,  which  ^  as» 
^Umpsit  was  the  ^i^t  t)f  the  tetfoh,  hiving  dbcnrred  and 
become  known  to  B.  *m6)re  dma  si^  ye^rs  before  tb*t  period, 
A.  inight  properly  plead  dcth  kah  accnvit  ihfrd  s(ii  iMM*. 
^  B.  &  A.  38S. 

(})  9  Shbw.  126.  (r)  2  Cami^,  ^^^ 
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mond  is  a  diitiinet  authority  to  show^  tbat  an 
ackDowledgmeat  like  the  present  is  not  sufficient 
Here  there  is  no  fraud  on  the  part  of  the 
defendant,  bat  only  neglig^ice;  and  the  doctrine 
to  be  found  in  Bree  v.  Holbech  does  not  apply; 
and  the  decision  of  the  court  there  is  |»^cise^ 
in  point  for  the  defend^t.  The  circumstance 
of  knowledge  can  make  no  difference.  In  eject- 
ment, a  party  is  barred  after  an  omission  to  sue 
for  twenty  years.  But,  in  most  cases,  that 
omissioa  arises  from  his  ignorance  of  the  validi^ 
of  his  claim.  The  statute,  which  makes  some 
excepftioBts,  does  not  mention  want  of  knowledge' 
as  one;  and  the  court,  therefore,  will  not  intro- 
duce it  now  for  the  first  time. 

Abbott,  C.  J.  This  is  an  af^lication  to 
enter  a  nonsuit;  and,  upon  full  consideration,  ^ 
I  am  of  opinion  that  a  nonsuit  ought  to  be 
entered.  If  the  plaintiff  can,  consistently  with 
the  rales  of  law,  rely  upon  the  subsequent  pro* 
mise,  he  may  do  so,  upon  a  new  declaration 
specially  framed  for  that  purpose.  But  I  am  <^ 
opinion  that  he  cannot  do  so  upon  a  declaration 
in  this  form.  If  kis  want  of  knowledge  of  Ikt 
actual  ityvary  Mdained^  tUl  tmt/un  ike  period  of 
six  years  anterior  to  the  wmmencement  of  tkU 
action^  be  wffScientf  it  will  be  cofmpetent  for  him 
U>  aoail  hifnoelf  of  that  kete&fier.  Upon  die 
fresent  declaration,  I  camnot  say  that  the  cause 
of  action  tkere  stated  arose  within  six  years 
before  die  comaiencement  of  the  presesit  aotiea; 

a  4 


248         STATUTE  OF  limitations:.       [ch.  6« 

for  the  cause  of  action  there  stated  is,  the  omis-. 
sion  of  the  defendant  to  make  due  inquiries  at 
the  Bank*  Leaving  it,  therefore,  open  to  the 
plaintiff  to  avail  himself  of  these  points,  in  case 
he  shall  be  advised  to  bring  a  fresh  action,  I  am 
of  opinion  that,  in  the  present  case,  a  nonsuit 
must  be  entered. 

Bat  LEY,  J.  Upon  these  pleadings,  I  am  of 
opinion,  that  the  plaintiff  is  not  entitled  to  re- 
cover. This  declaration  states,  that  the  defendant 
was  retained  to  ascertain  whether  a  sum  of  money 
was  standing  in  the  books  of  the  Bank  of  Eng- 
land, in  the  names  of  certain  persons ;  and  that 
he  neglected  diligently  and  sufficiently  to. search 
in  the  books  of  the  Bank  of  England  for  that 
purpose,  by  reason  of  which .  the  plaintiff:  sus- 
tained the  loss  in  question.  Now,  all  these 
facts  existed  above  six  years  before  the  action 
was  commenced.  The  defendant's  promise;  his 
negligence;  the  payment  of  the  money  by.  the 
plaintiff;  in  short,  the  whole  cause  of  action 
existed  above  six  years  ago.  Mr.  Ttndalfs  ar-^ 
gument  is  this ;  that  f  s  the  plaintiff  did  not 
know  the  injury  he  had  sustained  till  within  the 
six  years,  the  cause  of  action  had  not  accrued ; 
but  I  think  the  cause  of  action  accrued  from  the 
time  the  breach  took  place.  If  the  want  of 
knowledge  could  take  the  case  out  of  the  statute 
of  limitations,  it  would  be  competent  to  the  plain-- 
tiff  to  state  this  in  his  replication;  and  the  same 
observation  applies  to  the  subsequent  promise. 
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The  common  cases  of  acknowledgment  are  en- 
tirely different  There  the  acknowledgment 
raises,  by  implication,  the  same  promise  as  that 
stated  in  the  declaration.  But  the  declaration 
must  be  so  framed,  as  to  agree  with  the  acknow- 
ledgment;, and,  therefore,  in  an  action  by  an 
executor,  upon  promises  to  the  testator  in  his 
lifetime,  it  is  not  sufficient,  in  answer  to  a  plea 
of  the  statute  of  limitations,  to  give  in  evidei^ce 
an  acknowledgment  to  the  executor  within  9ix 
years.  In  this  case  there  is  no  promise  stated 
in  the  declaration,  to  which  this  acknowledgment 
can  apply.  Upon  these  pleadings,  therefore^ 
I  am  of  opinion,  that  a  nonsuit  must  be  en- 
tered. 

HoLROYD,  J.  The  issue  upon  the  record  is, 
whether  the  cause  of  action,  stated  in  the  de- 
claration, accrued  within  six  years;  and,  as  I 
am  of  opinion  that  the  cause  of  action  accrued 
from  the  time  of  the  In^each  of  duty  by  the  de- 
fendant^ and  not  from  the  time  of  its  discovery  by 
the  plaintiff,  it  follows,  that  a  nonsuit  must  be 
entered.  In  the  case  of  a  subsequent  promise, 
in  order  to  take  a  debt  out  of  the  statute  of 
limitations,  the  subsequent  promise  must  agree 
with  the  original  promise  stated  in  the  declara- 
tion ;  and  therefore  it  has  been  frequently  held, 
that  a  subsequent  acknowledgment  to  an  ex- 
ecutor will  not  support  a  declaration  framed  on 
promise3  to  the  testator,  because  the  question  on 
the  record  is,  whether  the  promise  was  made  to 
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iht  ttstlttM  within  sit  years.  The  question  ti^A 
(liiil  record  is,  whether  the  neglect  of  ibe  de«^ 
fettdant  took  place  within  dix  yeaM.  The  plea 
6f  ttie  defendant  has  been  proved;  and  ike 
fiubdequent  acknowledgment,  although  it  may, 
perhaps,  give  a  new  right  of  action  apou  a 
declaration  specially  framed  for  that  purpode, 
does  not  establish  the  issue  upoil  this  re<H»t<il, 
and  does  tiot  entitle  the  plaintiff  to  recover. 
This  rule  for  entering  a  nonsuit  mui^t  be  abso*^ 
kite  (s). 

The  cade  in  the  Gommbn  Plead,  of  Bt&wn  t% 
Howard  (t)j  was  also  an  action  of  asnmpiit  on 
an  implied  promise  to  lay  out  certnin  monies  o^ 
the  plaintiff,  in  the  purchase  of  an  annuity  on 
good,  valid  and  stiflicient  Security,  in  con^si* 
dii^ration  of  certain  reasonable  rewaird  to  be  paid 
to  (he  defendant  by  the  plaintiff.  Brea<^ ;  that 
l!he  defendant  did  not  lay  the  plaintiff's  money 
out  on  good,  valid  or  sufficient  security,  but  on 
bad|  invalid,  insufficient,  fraudulent  and  fictitious 
security,  to  wit,  a  ptetended  security  of  certain 
copyholti  premised,  whereof  one  Ahton  ptt^ 
tended  to  be  seised,  whereas  m  truth  he  wad 
not  deid^. 

The  defendant  pleaded  the  gto^nd  issue,  itnd 
iht  dtatute  of  limitations. 

At  (he  trial,  it  appeared,  that  llie  annuity  was 

^  Beifty  J.  itm  «XM6iit  IhNB  itidlsimllioA. 
,  (0  s  Brod.  ^  Bmg.  73. 
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granted  in  1808,  and  paid  till  Februafy  1814, 
%tieh  the  grantor  becoming  insolvent,  H  wa* 
kkortly  afterwards,  lind  within  six  ye^rs  Of  thig 
rointtienceiiieht  of  the  action,  (in  January  1 820,) 
dilseovered  that  he  had  ho  title  to  the  premises 
ili  question.  The  jury  found  that  the  defendant 
knew  that  Alston  never  had  any  title  to  the 
premises,  and  gave  a  verdict  for  the  plaintiff; 
the  learned  Chief  Justice  itUowing  the  defendant 
to  mtjVe  t6  enter  a  nonsuit  on  two  objections  to 
the  vterdict;  one  bf  which  was,  that  the  statute 
of  limitations  operated  as  a  complete  biar  to  the 
^laihtiflTs  recovery.     Accordingly, 

VaughSm,  Serjt.,  having  obtained  a  rule  niti  to 
Iset  aAide  the  verdict,  and  enter  a  nonsuit, 

Ltfii  tod  Pe/Sf,  Serjts.,  showed  cause  tigaitiirt 
the  rale;  and  with  respect  tb  the  statute  of 
llttiitatlbidd,  contended,  that  ^fter  the  dedaVatiOtI 
^ad  stated  diis  to  be  a  fraudulent  security,  and 
the  jury  had  found  that  th^  defendant  wais  ^c«> 
quainfed  with  all  the  circumstances,  it  Was  neither 
"mbW  tior  besls  Ifctto  a  cajse  bf  gross  fhiud ;  A^t 
it  had  been  repeatedly  held,  that  the  statute  bf 
liffiittttSbtts  did  not  apply  iti  taseis  of  frfeud(05 
Vti^  that,  at  all  events,  the  a^on  faetie  h^d 
W^,  brought  withifi  nix  years  ^fitter  l^e  fVaud  hud 
beeti  discbtered.      If  this  had  been  ^  s^te  ^ 

tiMl[>6r,  t^hieh  Are  vt^dbr  kne^  to  be  nttSbunA  it 
the  tttoe,  '\^xit  Mlicli  the  purchaser  might  *tbt 

(t)  5^M  tSiSb  Company  v.  JVymondM^  3  P.  Wim.  I43. 
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ha^e  been  able  to  discover  was  the  case,  till 
six  or  seven  years  afterwards,  he  would  be 
deprived  of  all  remedy,  unless  he  could  bring 
his  action  within  six  years  after  the  discovery* 
The  present  case  was  the  same  in  effect ;  and 
this  distinguished  it  from  all  the  decided  cases. 
In  those  cases,  the  fraud  was  discovered  at  the 
time,  or  shortly  afterwards;  as  in  Battky  v. 
Faulkner  (u).  Here,  the  plaintiff  could  not  sue 
so  long  as  his  annuity  was  paid;  when  it  ceased 
to  be  paid,  and  the  fraud  was  discovered,  nearly 
six  years  had  elapsed. 

Dallas,  C.  J.  If  this  action  had  been 
brought  expressly  to  recover  damages  for  a 
fraud,  the  case  might  have  been  different;  but 
here,  though  fraud  is  alleged  in  the  breach,  the 
gist  of  the  action  is  not  fraud,  but  a  contract  or 
promise  declared  on  in  assumpsit;  and  the  pro- 
mise, as  stated  in  the  declaration,  namely,  a 
promise  to  obtain  good  and  sufficient  security 
for  the  plaintiff's  money,  does  not  seem  to  amount 
to  a  warranty.  The  plaintiff  will  not  be  without 
remedy,  because  he  will  only  be  nonsuited  here, 
and  if  he  deems  it  to  his  advantage,  bring  an- 
other action,  the  ground  of  which  may  be  fraud; 
though,  on  the  propriety  of  such  a  step,  we  give 
no  opinion.  But  in  Bree  v.  Holbech  (jt),  it  is 
laid  down^  that  in  cases  of  fraud,  the  limitation 
only  runs  from  the  time  when  the  fraud  is  dis- 
covered. 

(«)  3  a  &  A.  288.  (x)  Doug.  63a. 
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Park,  J.  I  am  of  the  same  opinion,  although 
this  is  a  case  of  such  hardship  on  the  plaintiff^ 
that  the  court  would,  if  it  were  possible,  get 
out  of  the  course  of  the  decisions.  But  they 
cannot  set  aside  the  express  words  of  the  statute, 
or  the  decisions  which  seem  exactly  in  point. 
What  are  the  words  of  the  statute?  "  All  ac- 
tions of  account,  and  upon  the  case,  shall  be 
commenced  and  sued  within  six  years  next  after 
the  cause  of  such  action  or  suit,  and  not  after  (y)." 
In  Battley  v.  Faulkner^  the  point  was  well  put 
by  one  of  the  Judges ;  "  the  only  question  is, 
when  the  cause  of  action  accrued?  for  the  sta- 
tute then  attached.  I  think  that  the  cause  of 
action  accrued  the  moment  the  defendant  failed 
in  that  which  he  agreed  to  do/'  But  the  strong 
case  is  Short  v.  McCarthy  (z),  lately  decided  in 
the  King  s  Bench.  That  case  is  the  same  as  the 
case  before  the  court,  if  copyhold  be  read  for 
stock, 

BuRROUGH,  J.  This  declaration  does  not 
meet  the  plaintiff's  case. 

Richardson,  J.  The  statute  of  limitations 
is  a  bar  here,  because  the  gist  of  the  action  is 
a  promise.  The  two  cases  of  Battley  v.  Faulkner^ 
and  Short  v.  McCarthy,  are  conclusive  on  the 
point. 

Rule  absolute  for  a  nonsuit  (a). 

(y)  ai  Jac.  1,  c.  16,  s.  3.  X.z)  3  B.  &  A.  626. 

ia)  See  also  Whitehead  ▼.  Howard,  3  B.  &  B.  379. 
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SECT.  6. 


Of  the  lAahUitif  (f  Attortdes  Jbr  Champerty  and  Mamteiumce, 


j  1.  OfChamparfy. 
j  «.  (JT  Mwiicnfjmce. 


Attobnies  are  more  exposed  than  finy  other 
cUs^  of  persons,  to  the  temptation  of  ent^rioj^ 
into  engagements  which  partoke  of  maiqten^ce 
and  champerty ;  and  it  has,  therefore,  beep 
ponjsidered  fit  to  introduce  these  subjects  intp 
this  part  of  the  work  (b). 

{b)  Mr.  Bentham  has  discussed,  wit]i  his  accustomed 

V  logical  and  philosophical  powers,  the  policy  of  these  *'  antique 

'  ^.  ~  laws."    Our  business  is  with  the  regulatbns  as  they  exist, 

mmI  pot  with  their  rectitude ;  l^ut  we  ma^  b^  ipdulg^  with 
one  extract :  '^  Whether,  he  sajs,  in  the  hftrbargu^  )|f;e.  which 
^ve  birth  to  these  barbarous  precautions;  whether,  even 
imdei'  the  zenith  of  feudal  anarchy,  such  fettering  regulations 
could  have  reason  on  ^eir  side,  is  a  question  of  oarietily 
c^Uuir Ibw  qse.  My  &ofoq id, thoi» never  waa*  <JiR#t Ihit 
th^r^  <i«Ker  CQvU  h^v«  been,  or  pap  (ifi  a  tim(i,  whe^  tb« 
pushing  of  suitors  away  from  court  with  one  hand,  wh|le  they 
are  beckoned  into  it  with  another,  woulc|  not  be  a  pplicy 
equally  faithless,  inconsistent  and  absurd.  Bu|  what  every 
body  must  acknowledge  is,  that,  to  the  times  which  called 
folib  tUes^  1^179,  ^d  in  which  ^ope  ^ey  cQold  )u^e  a^Vted 
up,  the  prevent  ar«  as  qppQ«it#  V  light  to  4|irkm9as.    A  9)ia- 
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I 

§1-0/  Champerhf. 

Champarty,  op  Champerty  (eVis  a  barg^ain 
with  the  plaintiff  or  defendant  in  any  suit,  to 
have  part  of  the  land,  debt,  or  other  thing  sued 
for,  if  the  party  that  undertakes  it  prevails 
therein,  on  which  the  champertor  is  to  carry  on 
the  party's  suit  at  his  own  expense  (d).  It  is  a 
gpeeied  of  maintenance,  and  punished  in  the 
same  manner. 

By  Stat  of  Westminster,  3  Edw.  1,  c.  25,  it 
is  enacted,  *^  that  no  officers  of  the  King,  by 

chief,  in  those  times,  it  seems,  but  too  common,  though  a 
mischief  noiC  to  be  cured  by  such  laws,  was,  that  a  (nan 
would  buy  a  weak  claim,  in  hopes  that  power  might  convert 
it  into  a  itroog  one ;  and  the  sword  of  a  baron,  stalking  into 
court  with  a  rabble  of  retaii^ors  at  bis  heels,  might  strike 
terror  into  the  eyes  of  a  judge  upon  the  bench.  At  present 
what  cares  an  English  judge  for  the  swords  of  a  hundred 
Karens } — Neither  fearing  nor  hoping,  hating  nor  loving,  the 
judge  of  our  days  is  ready  with  equal  phlegm  to  administeF, 
i^a  all  oecawNM,  that  system,  whaUwr  it  be,  of  justice,  or 
injustice,  which  the  Uw  has  put  into  his  hands.  A  dispose- 
tioQ  so  consonant  to  duty  could  not  have  been  hoped  for :  one 
more  consonant  is  hardly  to  be  wished.  Wealth  has,  indeed, 
tho  monopoly  of  justice  against  poverty :  and  such  monopoly 
it  if  tte  dmct  tendency  and  aecessary  e£feet  of  reguktioos 
like  these  to  strengthen  and  confirm.  But  with  this  monopoly^ 
no  judge  that  liires  bov  is  at  «U  dhargoabie.  Ih^  law  created 
this  monopoly :  the  law,  whepever  itpleaoeo,  may  dissolve  it.'' 
P.  191,  3,  3.  DtfnctofVmmf,  &c, 

(c)  Campi  jmrtUiB^  because  dio  pofttes  in  champerty  agree 
to  divide  the  land,  &c.  in  que^ion*    Jwaif^  Dkt* 
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themselves  or  by  other,  shall  maintain  pleas,  suits, 
or  matters  hanging  in  the  King's  courts,  for 
lands,  tenements  or  other  things,  for  to  have  part 
or  profit  thereof,  by  covenant  made  between 
them ;  and  he  that  doth  shall  be  punished  at  the 
King  s  pleasure." 

It  is  held,  that  courts  of  record  only  are  here 
intended  (e),  and  that  maintenance  in  a  personal 
action,  to  have  part  of  the  debt  or  damages,  is 
vrithin  the  statute  (/).  So  a  grant  of  rent  out  of 
the  lands  in  question  is  veithin  it ;  but  not  a  grant 
of  rent  out  of  other  lands  (^).  And  any  contract, 
v^hether  by  writing  or  parol,  is  within  the  sta- 
tute (A). 

The  maintenance  of  the  tenant  or  defendant, 
is  as  much  within  the  meaning  of  the  sta- 
tute, as  the  maintenance  of  a  demandant  or 
plaintiff  (i). 

A  grant  of  part  of  the  thing  in  suit,  made  in 
consideration  of  a  precedent  debt,  is  not  within 
the  meaning  of  the  statute,  but  such  only  as  is 
made  in  consideration  of  maintenance  (A:). 

In  a  prosecution  on  this  statute,  it  does  not 
seem  material  whether   the  plea,   wherein  th 
maintenance  is  alleged,  be  determined  or  nof, 

(e)  3  Inst.  808.  Hawk.  P»  C.  257. 

(/)  Hawk.  P.  C.  357. 

(g)  F.  N.  B.  172.    Hawk.  P.  C.  257- 

(A)  2  Iii9t.  209,  563.    F.  N.  B.  172. 

(i)  Hawk.  P.  C.  257. 

(*)  2  Rol.  Abr.  113.  pL  3.     15  H.  7,  2.  a. 
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or  whether  the  party  did  not  suffer  any  preju- 
dice by  it  (/). 

By  the  stat.  Westminster  2,  c.  49,  it  is  enacted, 
"  that  the  chancellor,  treasurer,  justices,  nor  any 
of  the  King's  counsel,  nor  clerk  of  the  Chancery, 
nor  of  the  Exchequer,  nor  any  justice  or  other 
officer,  nor  any  of  the  King's  house,  clerk  nor 
lay,  shall  not  receive  any  church,  nor  advowson 
of  a  church,  land  nor  tenement  in  ffee,  by  gift  or 
by  purchase,  or  to  farm,  nor  by  champerty  nor 
otherwise,  so  long  as  the  thing  is  in  plea  before 
the  King,  or  before  any  of  his  officers,  nor  shall 
take  reward  thereof :  and  that  he  that  doth  con- 
trary to  this  act,  either  himself  or  by  another,  or 
make  any  bargain,  shall  be  punished  at  the 
King's  pleasure,  as  well  he  that  purchaseth  as 
he  that  doth  sell." 

It  appears  that  this  statute  extends  only  to  the 
officers  therein  named  (m) ;  but  it  has  been  held, 
that  it  so  strictly  restrains  all  such  officers  from  pur- 
chasing any  land,  pending  a  plea,  that  they  can- 
not be  excused  by  any  consideration  of  kindred 
or  affinity,  and  that  they  are  within  the  meaning 
of  the  statute,  by  barely  making  such  a  purchase, 
whether  they  maintain  the  party  in  his  suit  or 
not ;  whereas  such  a  purchase  for  good  considera- 
tion, made  by  any  other  person,  or  any  terre- 
tenant,  is  no  offence,  unless  it  appear  that  he  did 
it  to  maintain  the  party  (n). 

(f)  Hawk.  P.  C.  357.  (m)  9  Inat  484* 

(«)  Hawk.  P.  C.  257. 
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The  2dk  Edw.  i ,  c.  11^  irecited,  that  because 
the  King  had  theretofore  ordained  by  statute,  that 
none  of  his  ministers  should  take  plea  for  main- 
tenance, by  which  statute  other  officers  were  not 
bound  before  that  time,  *^  the  King  wi]J^,that  no 
officer  nor  any  other,  (for  to  have  part  of  the 
thing  in  plea)  shall  not  take  upon  him  the  busi- 
ness that  is  in  suit,  nor  none  upon  any  such  cove- 
nant shall  gi^e  up  his  right  to  smother ;    and  if 
any  do,  and  be  attainted  thereof^  the  taker  shall 
forfeit  unto  the  King  so  much  of  his  Lwds  and 
goods  as  doth  amount  to  the  value  of  the  paxt 
that  he  hath  purchased  for  such  mwtj^nan^; 
and  to  obtain  this,  whosoever  will  sball  bO:  r^ 
ceived  to  sue  for  the  King,  before  the  juslioeft 
before  whom  the  plea  hangetb,  and  the  judgment 
shall  be  given  by  them ;  but  it  may  not  be  under- 
Stood  hereby  that  any  person  shall  be  prohibited 
to  have  counsel  of  pleaders^  or  of  learned  men  in 
law,  fot  his  fee,  or  of  his  parents  or  next  friends." 
.    Champerty  in  any  action  at  law  seems  to  be 
agreed  to  be  within  this  statute ;  and  a,  purchase 
of  land,  pending  a  suit  in.  equi^  concemiqg  it, 
hath  also  been  holden  to  be  widun  it ;   audi  so, 
^0,  a  le^se  for  Uf<^  or  years,  or  a  voluntary  ffS^ 
of  landt.  pending  at  plea  (0), 

But  n/eith^  a  conveyame  executed,  pendiiig  a 
flea,  in  pursuance  of  ^prefiedent.  bargain,,  nor  anj^ 
surrender  by  a  lessei^  to  l^s  leesQr,.  npr  apy 

(o)  Hawk.  P.  C.  fl^S. 
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conveyance  or  promise  thereof  made  by  a  father 
to  his  son,  or  by  any  ancestor  to  his  heir  apparent, 
nor  a  gift  of  land  in  suit,  aflei"  the  end  of  it,  to  a 
counsellor  for  his  fee  or  wages,  without  any  kind 
of  precedent  bargain  relating  to  such  gift,  are 
within  the  meaning  of  the  statute  (p).  But  if  it 
had  been  agreed  between  the  counsellor  and  his 
client  before  the  action  brought,  that  he  should 
have  part  for  his  reward,  then  it  would  be 
champerty  (^).  And  it  is  dangerous  to  meddle 
with  any  such  gift,  since  it  carries  with  it  a  strong 
presumption  of  champerty  (r). 

If  an  attorney  follow  a  cause  to  be  paid  in 
gross  when  the  thing  in  suit  is  recovered,  it  hath 
been  adjudged  champerty  (s). 

§  8.  Of  Maintenance. 

Maintenance  [manutenentia]  is  the  unlaw- 
ful taking  in  hand,  or  upholding  of  a  cause  or 
person.  The  term  is  also  applied  to  the  buying 
or  obtaining  of  pretended  rights.  It  is  either 
ruralis,  in  the  country ;  assisting  another  in  his 
pretensions  to  lands,  by  taking  or  holding  the 
possession  of  them ;  or  stirring  up  quarrels  or 
suits:  or  it  is  curialis^  in  a  court  of  justice;  in- 
termeddling in  a  suit  depending  in  court,  by  as- 
sisting the  plaintiff  or  defendant  with  money  or 
otherwise. 

{p)  ffawk.  P.  C.  25S.  {q)  Bro.  Champert. 

(r)  2  Inst  564.  (#)  Hob.  9,  117. 
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An  attorney  may  lawfully  prosecute  or  defend 
an  action  in  the  court  wherein  he  is  an  allowed 
attorney,  in  behalf  of  any  one  by  whom  he  shall 
be  specially  retained ;  and  may  assist  his  client 
by  laying  out  his  own  money  for  him  to  be  repaid 
again,  and  also  may  maintain  an  action  against 
him  by  virtue  of  such  a  retainer,  without  any 
special  promise  (f). 

It  is  said  also,  that  attomies  may  justify  such 
maintenance  in  other  courts  wherein  they  are  not 
allowed  attomies,  but  that  they  cannot  have  an 
action  for  the  money  so  laid  out  without  a  special 
promise,  and  that  they  are  more  justified  by  a 
general  retainer  to  prosecute  for  another  all  his 
causes,  than  if  they  were  not  retained  at  all; 
and  it  is  certain  t^at  they  ought  not  to  carry 
on  a  cause  for  another  at  their  own  expense, 
with  a  promise  never  to  expect  a  repayment. 
And  it  seems  justly  questionable,  whether  soli- 
citors, who  are  no  attomies,  can  in  any  case  jus- 
tify the  laying  our  their  money  at  another's 
suit(w). 

In  debt  upon  an  obligation  the  condition  was, 
if  the  defendant  paid  all  monies  that  the  plaintiff 
had  expended  in  a  suit  between  A.  and   B. 


(Q  13  H.  4.  16.  Keilw.  50.  Hob;  117.  3  InsU  564. 
s  R,  Abr.  116.  F.  Main.  9i. 

(v)  3  Mod.  98.  Vide  3  Danv.  487.  la,  13,  14.  Winch. 
59.  1  Jon.  208.  C.  Car.  159. 194.  Con.  C.  Eliz.  415. 
459*  760.    Moor,  366.     s  R.  Abr.  114, 115. 
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wherein  he  waft  attorney,  and  all  that  he  should 
expend  in  the  prosecution  of  the  suit,  that  then, 
&c.     To  this  the  defendant  demurred  generally. 

It  was  contended  that  the  bond  was  void,  for 
the  condition  was  against  law,  being  for  mainte- 
nance :  and  that  this  was  maintenance,  appeared 
by  1  Inst.  368.  b.  where  one  maintaineth  the 
one  side,  without  having  any  part  of  the  thing,  it 
is  maintenance ;  and  there  was  no  difference 
between  paying  money  towards  it,  and  giving 
bond  to  pay  it  (jp).  On  the  other  side  it  was 
argued,  that  the  bond  was  good ;  for  it  was  law- 
ful for  an  attorney  to  lay  out  money  for  his 
master,  and  he  to  pay  him  again  (1/} ;  and  if  so, 
then  he  might  take  his  promise,  or  his  bond  for 
it ;  to  which  the  court  assented  (z).  Where  there 
was  a  certain  sum  promised,  perhaps  it  might  be 
unlawful ;  but  if  it  were  for  his  due  fees,  it  was 
otherwise  (a). 

Per  RoUe.  That  which  an  attorney  doth 
by  his  client  is  maintenance;  but  it  is  lawful 
maintenance.  But  here  it  is  objected,  that  the 
obligors  are  strangers  to  the  suit.  If  the  party 
be  a. poor  man,  and  the  attorney  will  not  trust 
him,  certainly  he  may  get  his  friends  to  be 
.engaged  with  him  for  the  money  he  ^hall  lay 
out ;  for,  however,  it  cannot  be  denied  but  part 

(x)  43  Ed.  3.  6.  b.     Bro.  Obligation,  11. 
(y)  2  Inst.  564. 

(z)  3  Cro.  520.     Hob.  67.  117. 
'I  {41)  Style,  134. 
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of  the  condition,  vis.  to  pay  what  he  bad  already 
laid  out,  is  good  enough ;  and  part  being  good, 
and  part  void,  it  should  not  be  void  for  all, 
unless  it  were  where  a  bond  is  made  void  by 
statute;  and  that  difference  is  taken (&).  The 
court  inclined  to  think  that  it  was  maintenance 
in  the  strangers ;  for  else  they  said,  the  statutes 
of  maintenance  would  be  easily  eluded,  and 
people  might  maintain  very  securely,  by  giving 
bond;  which  would  be  altogether  as  great  an 
evil  as  laying  out  money ;  and  they  the  rather 
inclined  to  it  in  this  case,  because  here  the  party 
to  the  suit  was  not  bound  with  them,  but  they 
were  three  strangers. 

Mainardy  Amicus  CuruB^  said,  that  it  had  been 
adjudged  maintenance,  for  a  man  to  speak  to 
a  counsel,  or  an  attorney,  to  encourage  the  suit 
wherein  he  had  no  interest ;  and  ihat  the  master 
might  maintain  for  the  servant,  but  not  the  ser- 
vant for  the  master.  Sed  Curia  advisare  vutt  (c). 

So  the  plaintiff  had  been  solicitor  for  the 
defendant  in  several  suits,  and  an  obligation  was 
given  by  three  others  to  pay  all  such  sums  of 
money  as  were  or  should  be  laid  out  by  die 
plaintiff  in  the  several  suits  depending  for  l^e 
defendant,  wherein  the  plaintiff  was  solicitor, 
&c.  The  plaintiff  declared  upon  this  obligation, 
and  the  defendant  demurred. 

(6)  Hob.  14. 

(c)  Hil.  24  Car.  2,  1672.     Freeman,  71. 
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It  i^ras  argtied  for  the  defebd'ant,  diat  this 
obligation  was  void,  being  tot  maintenance;  and 
though  it  had  been  objected,  that  part  being 
given  for  whM  was  already  due  was  lawful,  and 
«0,  however,  it  should  be  good  for  that ;  yet  it 
was  argued  by  Broome,  that  the  Whole  taken 
togetiker  was  maintenance ;  for  the  securing  of 
what  be  had  laid  out,  and  what  he  should,  gave 
life  and  spirit  to  the  attorney  to  )sue,  tod  to 
accotdhtg  to  1  Inst  363.  b.  a  bearing  up,  or 
upholding,  of  qtiarrete  and  sides ; .  and  whereas 
it  had  been  objected,  that  it  might  ^ometim^s  be 
an  act  t>f  charity  to  ht  security  for  a  poor  man, 
txecause  it  mi^t  h^  ia  means  to  h^lp  him  to  ^e 
irecovelpy  of  his  right;  as  to  that,  the  law  had 
^jttmdfed  a  teihedy  for  hltti,  for  he  might  be 
^AthiVted^foftnd pa7^)€ris ;  and  therefore,  upoh 
thf^  whole  matter,  this  seemed  to  be  a  support- 
ing nf  quarrels,  und  was  an  encours^ment  to 
6M  part,  and  a  discouragement  to  the  other. 

Turner,  pro  fuer\  argued  as  brfbte,  and  aiid 
farther,  that  it  dtd  not  appear  here  that  any 
maintenance  Was  comm^^ted  i  and  isO  it  was  n6t 
treason  the  party  should  sc^r,  non  oJS^it  donatns 
Hisi  9e(fwatur  eJfhctM.  But  Vaughan  answered  to 
that,  diat  it  was  true  A&  party  cbuM  not  be 
inditited  for  masntenanes  till  it  were  com- 
mitted, no  more  than  he  torM  fe»  mUrdei^  i  but 
7€«,  if  a  hond  were  giTen  to  maintain  or  to  kill, 
-certainly  the  bond  would  be  'M>i4|  though  Ae 
acts  never  ^ei^ued ;  -and  he  said  4t  wo«ld1)«hiifd 
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to  distinguish,  in  point  of  maintenance,  between 
giving  of  money  and  giving  security  for  it. 

fVindham :  As  the  defendant  hath  pleaded,  it 
seems  to  be  something  strong  against  him ;  for 
there  is  a  difference  when  the  condition  is  to  do 
a  thing  that  is  plainly  unlawful  in  itself,  prima 
facky  as  to  kill  a  man,  &c.,  and  when  it  is  to  do 
a  thing  that  may  be  either  lawful  or  unlawful, 
according  to  the  circumstance  of  the  thing,  as 
it  is  here :  so  there  may  be  lawful  maintenance : 
and  non  constat  here,  whether  or  no  the  obligors 
were  not  relations  of  the  party,  or  perhaps  the 
party  might  be  lessee  and  they  might  be  re- 
versioners ;  and  therefore  the  defendant  should 
not  have  demurred,  but  should  haye  pleaded 
that  the  bond  was  for  maintenance,  and  then  it 
had  come  properly  on  the  other  part  to  have 
showed  how  and  upon  what  account  they  might 
lawfully  maintain ;  but  now  the  defendant  had 
tied  the  plaintiff  up  by  his  demurrer,  that  he  could 
not  come  in  to  show  the  matter. 

Atkins  took  a  difference,  that  if  the  suit  were 
ended,  any  person  might  be  security  for  the  fees 
and  charges  expended,  but  not  while  the  suit 
was  depending ;  for  the  security  for  what  was 
laid  out  did  encourage  the  proceeding  in  it, 
and  the  judges  ought  to  discountenance  any 
thing  like  maintenance.    Non  bene  ripis  creditur. 

It  was  agreed  by  all  the  judges,  that  the  client 
himself  might  give  the  attorney  bond  for  his  fees ; 
or  that,  after  the  suit  is  ended,  any  body  else 
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might  be  bound  with  him  for  security  of  what 
was  laid  out.     Sed  Curia  advisare  vuU. 

Afterwards,  in  the  same  term,  Vaughany  Chief 
Justice,  deliyered  the  opinion  of  the  court  that 
judgment  ought  to  be  given  for  the  plaintiff, 
because  the  defendant  demurring  generally,  it 
cannot  appear  whether  the  maintenance  was 
lawful  or  unlawfiil ;  and  it  might  be,  that  these 
persons  were  relations  that  might  lawfully  main- 
tain ;  and  nuUum  iniquium  in  jure  prasumtur ; 
and  besides  he  ought  to  have  pleaded  perform- 
ance of  that  part  which  was  lawfiil;  for  it  was 
lawful  to  be  security  for  what  had  been  laid  out 
before ;  for  though  it  was  a  question  formerly, 
whether  an  attorney  might  lay  out  his  proper 
money  for  his  client,  yet  now  it  was  made  dear 
that  they  might,  since  the  statute  3  Jac.  Idea  per 
Curiam jud.  pro  ftter.  (d). 


SECT,    7. 


Of  the  Liability  cf  AUomiet  and  Solicitors  to  the 

Bankrupt  Laws. 

Attornies  and  solicitors,  acting  strictly  within 

^  their  profession,  are  not  liable  to  the  bankrupt 

laws.     They  are  not  traders.     But  of  late  years 

many  attornies  and  solicitors  have  been  made 

(fiFrttmnn,  81. 


ii66  LIABILITY  to  .  |VA.  6. 

bsnkrupts  by  oombining  with  their  profession 
the  trade  or  business  of  scriveners. 

It  appears  that  the  business  of  ^  scrirener  in 
former  times  ^ras  cairied  on  by  a  separate  class 
of  men  from  attomies.  The  natnre  of  their 
business,  and  the  reason  and  policy  of  iStae  law 
as  applicaUe  to  them,  are  very  tfidmirably  and 
dearly  stated  by  Lord  Chief  Justifce  Gibbs,  in 
the  case  of  Adams  v.  M4Ukm{e). 

'*  There  is  some  difficulty/'  said  his  Lordship, 
'^  at  the  preset  day,  in  undetstanding  correctly 
what  a  money  scrivener  is*  There  is  no  living 
character  to  refer  to  as  aft  ettmpie.  The  bnsiness 
of  a  mcmey  senvener,  as  it  was  ^Mntneiiy  eanried 
cm,  has  been  diseontmoed ;  it  has  been  subdi- 
vided into  diffeient  branches^  which  have  been 
taken  up  by  different  descriptions  of  persons. 
Formerly  the  business  was  weU  known*  The 
old  books  are  full  of  cases  arising  out  of  the 
transactions  of  money  scriveners :  to  these  we 
must  look,  to  form  an  accurate  judgment  of  the 
character  intended  by  the  legislature.  After  the 
statute  of  Elizabeth^  and  before  the  statute  of 
JatMS^  it  was  tsonsidered  donbtfol  whether  a 
scrivener  was  subjett  to  the  bankrupt  laws.  The 
latter  statute  subjects  to  the  bankrupt  lawift  all 
those  '  who  use  the  trade  or  profesdoa  of  is 
scrivener,  receiving  other  men's  monies  or  estetds 
into  their  trust  or  custody.' 
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"  Thus  l5w  person  to  be  considered  a  scrivener 
must  carry  on  the  trade  or  profession ;  it  mnst  he 
an  occupation  to  which  he  resorts  in  order  to 
gain  his  living.  To  be  a  scrivener  within  the 
meaning  of  the  statute,  he  must  likewise,  in  the 
course  of  this  occupation,  receive  oAer  men's 
monies  into  his  trust  or  custody. 

"  It  appears  firom  the  old  cases  that,  before 
bankers  and  brokers  were  so  easy  to  be  found, 
the  scrivener  was  ihe  person  with  whom  people 
were  accustomed  to  deposit  their  money,  in 
order  that  he  might  lay  it  out  for  them  when  he 
could  find  a  proper  opportunity.  The  scrivener 
tn  the  mean  time  had  the  use  of  it,  and  could  not 
be  questioned  for  the  profit  he  made  of  it  till  he 
laid  it  out ;  he  was  trusted  as  a  banker.  It  was 
not  a  specific  sum  which  in  monies  numbered  he 
was  to  keep  in  his  chest ;  be  gave  credit  for  it  to 
the  party,  who  had  sufiicient  confidence  in  him 
that  he  would  lay  it  out  to  advantage  as  soon  as 
an  opportunity  ofiered. 

^^  It  was  seen  to  be  of  great  importance  that 
this  description  of  persons  should  be  subject  to  the 
bainkrvljrt  laws ;  for  through  them  the  property  of 
o&ers  was  exposed  to  the  risks  of  trade.  They 
were  trusted  with  other  men's  property  as  tradevs 
now  are ;  mud  therefore  it  was  of  consequence  to 
Ae  public,  Aat  if  any  calamity  happened  to 
tbem,  there  should  be  the  same  summary  means 
which  had  been  before  devised  vriih  reapect  to 
other  persons  in  trade,  of  getting  at  their  efiwts, 
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and  making  an  equal  distribution  among  all  their 
creditors.  They  were  consequently  included  in 
the  statute  of  James  i  • 

"  Since  the  period  thus  referred  to,  the 
business  of  a  money  scrivener  has  ceased.  It  is 
related  in  the  life  of  X>r.  Johnson^  that  a  person 
who  went  b^  the  name  of  Jack  Ellis  was  the  last 
of  the  profession.  He  was  a  cotemporary  of 
JohnsaUj  and  is  mentioned  by  him  with  great 
respect  (/)." 

His  Lordship  then  proceeds  to  consider  the  re- 
lative character  of  a  scrivener  and  attorney.  '^  At 
the  present  day,"  he  observes,  "  the  banker  {g) 

(/)  Johuom.  "  It  is  wonderful.  Sir,  what  is  to  be  found 
in  London*  The  most  literary  converBation  that  I  ever  en- 
joyed was  at  the  table  of  Jack  Elii$^  a  money  scrivener  behind 
the  Royal  Exchange,  with  whom  I  at  one  period  used  to  dine 
generally  once  a  week/' 

Note  by  BosweH—TlttB  Mr.  ElUs  was,  I  believe,  the  last 
of  that  profession  called  scriveners,  which  is  one  of  the  Lomhm 
companies,  but  of  which  the  business  is  no  longer  carried  on 
separately,  but  is  transacted  by  attornies  and  others.  He  was 
a  man  of  literature  and  talents.  BasweWs  Life  qfjoknwn^ 
3d  vol.  p.  ao. 

(g)  Mr.  HoU^  in  an  elaborate  note  in  his  Reports  N.  P.  C. 
p.  510,  considers  it  an  error  to  confound  the  descriptfon  of  a 
banker  and  a  scrivener,  as  having  only,  in  earlier  times,  pre. 
ceded  the  banker.  **  The  fact,''  he  says,  **  seems  to  be  that 
the  scrivener  more  nearly  resembles  the  modem  stock-broker 
than  the  banker.  The  office  of  the  scrivener  was  to  receive 
and  employ  his  customer's  money  to  the  best  advantage,  for 
which  he  obtained  a  commission  from  borrower  and  lender. 
•  ♦  ♦  'piiQ  scrivener  was  however  (upon  some  occasions 
only),  a  banker.  The  modem  banker  was  the  ancient  gold- 
smith." 
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occupies  one  department  of  the  business  of  the 
scrivener,  by  being  the  depository  of  the  money, 
and  the  attorney  the  other,  by  drawing  the 
securities. 

^^  The  banker  would  not  be  an  attorney,  though 
he  were  occasionally  to  fill  up  bonds^  for  his 
customers ;  nor  does  the  attorney  become  a  money 
scrivener,  though  on  particular  occasions  he  inci- 
dentally has  the  money  of  his  clients  to  lay  out  for 
them. 

^^  In  order  to  make  a  man  a  money  scrivener, 
he  must  carry  on  the  business  of  being  trusted 
with  other  people's  monies  to  lay  out  for  them  as 
occasion  offers.  It  is  not  being  sent  with  the 
money  of  his  client,  or  receiving  it  from  the 
person  with  whom  his  client  may  have  previously 
contracted,  that  will  make  an  attorney  a  money 
scrivener.  In  that  part  of  the  transaction  he  is  no 
more  than  a  person  employed  to  fetch  and  carry. 
Having  negotiated  the  loan,  and  drawn  the 
deeds,  his  happening  to  receive  and  pay  the 
money  is  incidental  to  his  business  of  an 
attorney.  Nor  if  on  one  or  two  occasions  money 
were  deposited  with  him  to  lay  but,  would  that 
constitute  him  a  money  scrivener.  He  must  be 
carrying  on  generally  the  business  of  a  money 
scrivener.  That  must  be  part  of  his  known  occu- 
pation. Though  an  attorney  may  have  inci- 
dentally acted  as  a  scrivener,  that  is  not  suffi- 
cient Though  money  may  have  been  deposited 
with  him,  for  which  he  was  afterwards  to  seek 
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a  borrower^  afiw  insulated  inst(mces  of  that  aort 
occuring  in  the  course  of  his  busiikess  as  an  at- 
torney, would  not  bring  him  within  the  operation 
of  the  bankrupt  laws;  for  that  would  not  be 
using  the  trade  or  profession  of  a  scrivener,  re- 
ceiving other  men's  monies  or  estates  into  his 
trust  or  custody." 

It  ai^>ear8  clear  that  a  scrivener,  as  such,  is 
subject  to  the  bankrupt  laws,  and  comprehended 
in  the  5  Geo.  2,  c.  3,  s.  ig. 

In  ex  parte  BurchaU  (A),  Lord  Hardwicke 
declared  his  opinion^  thai  a  scrivener  was  com-* 
prehended  in.  the  words  bankers,  brokers  and 
factors. 

And  in  ex  parte  Wilson  (t)y  by  the  same  autho- 
rity, though  a  scrivener  does  not  keep  an  open 
^Pr  7^^  ^  ^  receives  moaej  belonging  to 
other  people,,  and  places  it  out  on  seewties, 
which  is.  the  hiisiness  of  a  scrivener,  he:  loay 
become  a  bankrupt 

Lord  MANSFi£Li>,  in  the  case  of  Wilkt  v. 
Chambers  (&),  said,  that  an  attoxney  who,  ia  ad* 
dition  to  the  profit  derived  from  preparing  the 
insteument  in  money  transactions,  takes  also  am^ 
missian  or  procuration  money j  may  be  a  scriy<eB(«F. 

But  this  doctrine  must  be  taken  in  a  qualified 
sense»  and  its  application  depends  on  th^  mmker 
of  instances  in  which  the  ^ommissioii.  or  pro^uB^b- 
tim  money  has  been  received ;  or,  in^tber  wor4s> 
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upoB  the  general  course  and  kabit  of  dealing : 
«i  insulated  instance  or  two  will  not  subject  the 
party  to  the  bankrupt  laws. 

In  Hampton  y.  Harrison  (/),  Loird  Kentom* 
saidy  it  is  impossible  to  suppose  that  every  man 
who  receives  the  money  of  another  inlx>  his  pos- 
session) and  makes  some  kind  of  use  of  it,  tbtveby 
becomes  a  scrivener.  -  Such  a  doctrine  would 
subject  parties  to  the  bankrupt  laws^  to  whom  tibe 
law  never  intended  them  ta  extend.  It  would 
eictend  to  the  steward  and  receiver  of  landed  pro^ 
perty,  and  in  &ct  to  every  person  in  business. 
When  the  statute  passed,  the  business  of  a 
scrivener  was  weU  midevstood ;  the  statute  hadi 
those  particular  persons  in  view  who,  eo  nomine^ 
cacried  on  that  business.  The  acts  relied  upoos 
to  constitute  a  scrivener  must  apply  to  persons 
who  used  to  act  as  they  did,  not  where  a  person 
receives  and  pays  money  aa  the  bankrupt  in  the 
present  case  haa  done. 

The  LaBi>CHANCSLLoa,in«j'/Mrrt^  3/a/ilm(mX 
said,  '^  diat  the  notion  amongst  old  conv^ancers 
was,  diat  a  scrivener,  who  drew  the  deeds^  could 
make  no  charge  for  that;  that  his  procuration 
included  allL  In  the*  Annuity  Aet,  the  legiidature, 
speaking  of  an  attorney  taking  more  than  10^. 
per  cent  for  procuring  a  loan,  did  not  conceive 
that  by  ^Aat  description,  they  reached  a  scrtvenev, 
as  there  is  a  distinct  description  of  him  (^).  I 
have  certainly  heard  a  scrivener  described  ae  a 

(0  2  Esp.  Cas.  ^^,        (m)  s  Ves.  &  Beaoiss,  ^1. 
(»)  Vidt  17  Geo.  3,  Ck  «& 
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person  taking  a  procuration  for  procuring  money, 
and  that  included  all.  He  could  not  unite  the 
two  professions  and  make  a  double  charge.  The 
practice  of  a  scrivener  charging  procuration  money 
arose  upon  this,  that  his  charge  as  an  attorney 
was  illegal,  unless  he  vhu  an  attorney.  .  .  My  own 
notion  upon  the  subject  is,  that  if  an  attorney  takes 
procuration  for  loam  as  well  as  his  fees  as  an  at- 
torney, acting  in  the  former  capacity  to  such  an 
extent  as  to  afford  evidence  of  his  intention 
always  to  do  sOj  he  may  be  the  object  of  a  com- 
mission as  a  scrivener.  It  can  never  be  repre- 
sented that  every  attorney  is  a  scrivener.  The  pro- 
fessions are  very  different :  in  fact,  the  same  per- 
son may  be  both ;  but  then  it  must  be  ascertained 
in  which  transaction  he  is  the  one  or  the 
other;  and  I  very  much  doubt  whether  the 
policy  of  the  law  would  permit  him  to  be  both 
in  the  same  transaction." 

In  Adams  v.  Malkin  (o),  it  was  decided  that 
an  attorney  cannot  be  made  a  bankrupt  as  a 
money  scrivener,  unless  he  has  been  in  the  habit 
of  having  money  deposited  with  him  for  the  pur- 
pose of  laying  it  out  on  securities. 

This  was  an  issue  directed  by  the  Lord  Chan- 
cellor to  try  whether  one  Samuel  Thomas  Adams 
was,  at  the  date  of  the  commission  issued  against 
him,  a  trader^  as  being  a  money  scrivener  or 
broker  within  the  statutes. 

Mr.  Adams,  for  a  number  of  years  before  his 
bankruptcy,  and  down  to  the  time  when  that  event 

('>)  3Cai«ip.634- 


sect.  7-]  BANKRUPT    LAWS.  273 

happened,  lived  in  Great  Russell-street,  Blooms- 
bujy,  where  be  carried  on  the  business  of  an  at- 
torney and  solicitor,  acting  for  his  clients,  and 
making  out  his  bills  as  attomies  and  solicitors 
usually  do.  The  evidence  relied  upon,  to  show 
that  he  was  likewise  a  money  scrivener,  was  in 
substance  as  follows  : 

Tbe  plaintiffs,  who  are  his  relations,  and  were 
brick  and  tile  makers,  having  no  banker  of  their 
own,  used  to  deposit  bills  and  money  with  him 
to  have  them  lodged  with  his  bankers ;  but  he 
did  not  lay  out  the  money  for  them,  and  they  re- 
ceived it  back  again  as  they  wanted  it.  He  had 
authority  from  a  Mr.  Hake  to,  speculate  in  the 
purchase  of  houses  for  him.  He  accordingly  ne- 
gotiated for  Hake  the  purchase  of  a  chapel  in 
Oxendon-street,  and  of  some  freehold  and  lease-: 
hold  houses  in  Pall  Mall.  He  was  afterwards 
concerned  in  reselling  part  of  these  to  a  Captain 
Cooke,  About  looo/.  of  Captain  Cookers  pur- 
chase-money remained  on  mortgage,  and  the 
mortgage  was  prepared  in  the  banlurupt's  oflSce, 
He  received  the  interest  on  the  mortgage,  and 
the  rents  for  some  of  the  houses  which  remained 
unsold.  He  was  employed  by  Captain  Cooke  in 
the  sale  of  some  property,  at  Brompton,  to  a  Mr. 
Sandby ;  and  when  the  bills  given  in  payment 
were  dishonoured,  he  assisted  in  raising  money 
to  pay  them.  He  was  likewise  concerned  in 
some  pecuniary  transactions  between  Sandby  and 
the  Earl  of  Moira^  in  the  course  of  which  money 
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passed  throtigh  tis  laattds,  but  fto»e  was  depo- 
sited wilh  him.  He  sold  a  debenture  on  Drwry 
Lane  theatre  for  a  Mr.  Maunde^  and  negotiated 
an  8^nuity  for  him.  It  did  not  appear  that  thfe 
money  adviinced  as  the  price  of  the  anmdty  was 
ever  in  his  hteinds.  He  received  money  from 
Maunde  to  pay  the  interest.  He  carried  on  *. 
treaty  for  the  redefmption  of  the  annuity,  and  was 
entrusted  to  deposit  money  at  ft  banker's  for  that 
^pftfrpose.  He  sold  out  stock  for  one  Paul;  and 
Negotiated  aloan  for  hhn,  on  the  security  of -stock 
bdonghig  to  Paul  a!nd  his  wife.  Owe  Green 
advanced  him  i^o  /. ;  tmt  although  he  had  given 
a  different  account  of  it,  this  in  trtrth  Washy  way 
of  loan,  and  interest  was  to  fee  paid  for  1?he  money. 
The  last  transaction  proved  was  with  a  Mr.  Jack^ 
ikmy  who  employed  him  to  negotiate  a  loan.  Thfe 
taioney  was  procured  from  Satidby^  and  passed 
4&rougfa  the  bankrupt's  hands.  He  charged  as 
ail  attorney  for  all  the  business  he  thus  transacted. 
Shephtrdy  S.  G.,  for  the  plaintiff,  contended, 
that  upon  these  facts  Adams  was  a  money 
scrivener  wilhin  the  meaning  of  die  act  of  Parlia- 
ment. Although  he  was  an  attorney,  he  might 
likewisi^  afct  as  a  iscrivener ;  and  if  he  did,  he 
would  Not  be  tess  subject  to  the  bankrupt  laws, 
ftian  if  he  carried  on  the  latter  business  ^xdu- 
sivelj.  In  modem  times  this  l3usiness  is  not 
fcanrted  on  by  a  separate  class  of  inen,  but  'is 
generally  conducted  by  attornres.  %e  stattite 
%\  James  i,  c.  1 9,  renders  liable  to  the  badkropt 
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iairs  ^  aJil  imd  every  pers^  4»r  perfioits  using  or 
ihst  abaU  idse  tite  tradbe  of  tB^chiuidiKe,  &c.  i;>r 
aAotf  use  the  trade  &r  ftcf^siom  {jfu  scrivener^  re^ 
ceitmg  other  mm's  $mmk^  ^  eslaUi  wto  Jkis  9r  J^ 
trust  urcuitodgS'  Tkn^e^e,  a  scrivener  appears 
to  be  a  peison  eotrastad  vi'vSel  fiaoney,  and  who 
pisepares  jsec wkies,  whether  mortgages,  aonuity 
4eed8,  bondfi,  or  other  kiatniodeats.  Mr.  Adam^ 
acted  m  duis  chwractor.  Whether  he  was  a  trader  or 
Bot,  does  sot  depend  fipon  the  nuinber  of  instances 
of  his  tradoig.  One  or  two  instances,  distinctljr 
pcoved,  are  sufficient  to  bring  bim  within  the  scope 
of  the  bankrupt  laws.  jLt  is  not  necessary  thtt 
he  aboidd  seek  hk  Uird^hood  only  as  a  ^rivener. 
if  that  were.so,  no  persgn  could  now  be  made  a 
t)ankrupt  in  ihat  character.  But  conunissioos 
of  bankntpt  |Eure  oonstantly  sued  out  and  sustained 
against  attoroies  as  money  scri  vemere,  they  having 
been  accustomed,  in  addition  to  Iheir  bjusiness  as 
attomies,  to  receive  other  persons  woney,  and 
to  prepare  securities  in  the  maimer  pursued  by 
^r.  Adams. 

fierf,  Serjeant,  cm^ri^.-^Aduns  merely  acted 
ifQ  ^e  capacity  fof  an  attwmey ;  and  it  would  be 
•eKtDemely  miaehievous  if  a  pecscm  acting  in  this 
manser  i»erB  subject  to  ^  bwtnipt  laws.  At- 
tomdes  and  solicitors  do  not,  :as  wch,  en^gitge  in 
'timae  speculati««s  w^ich  fender  their  capital  un- 
certain. They  mt  m«  lejcposed  to  the  hazards 
^MeicantflemMii  mA  g«ght  neither  to  te  cj:- 
f)09ed  to  :die  ^lewiaty,  por  entitled  to  the  benefits, 
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of  the  bankrupt  laws.    To  make  an  attorney  a 
trader  as  a  scrivener,  it  is  not  enough  that  he 
prepares  securities ;   he  must   receive    "  other 
men's  monies  or  estates  into  his  trust  or  custody." 
By  preparing  the  securities  he  may  be  a  scrivener ; 
but  he  is  not  such  a  scrivener  as  the  statute 
describes.    Although  it  should  appear  that  in  the 
course  of  six  or  seven  years,  this  gentleman  might 
once,  twice,  or  thrice  have  received  other  men's 
monies,  that  would  not  subject  him  to  the  bank- 
rupt  laws ;  there  must  be  a  habit  of  dealing  as  a 
money  scrivener ;  he  must  have  sought  his  iiving 
by  it.    An  occasional  receiving  of  money  inci- 
dental to  his  business  as  an  attorney  is  for  this 
purpose  immaterial.     There  is  no  attorney,  and 
there  is  hardly  a  person  in  any  situation  of  life, 
who  has  not  received  other  men's  money  into  his 
possession ;  but  no  one  is  subject  to  the  bankrupt 
laws  by  receiving  money,  who  is  not  in  the  habit 
of  receiving  it  as  a  money  scrivener.    In  this  case 
•Adams  is  not  proved,  in  any  one  instance,  to  have 
had  other  men's  monies  or  estates  in  his  trust  or 
custody.     He  was  merely  employed  to  hand  over 
the  money  from  one  person  to  another ;  it  never 
remained  in  his  possession  for  him  either  to  use 
it   or  lay  it  out.     A  servant  might  as  well  be 
considered  a  money  scrivener,  who  pays  money 
to  tradesmen  by  his  master's  orders.    The  money 
scrivener  referred  to  by  the  statute  is  a  character 
which  no  longer  exists.    Adam,  in  all  the  ttran«- 
actions  given  in  evidence,  was  employed  and  was 
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paid  as  an  attorney ;  he  never  charged  brokerage 
or  commission ;  he  made  out  a  bill  for  deeds  and 
attendances  like  any  other  attorney. 

GiBBs^  C.  J. — Looking  to  the  facts  of  this  case, 
it  appears  tliat  Mr.  Adams  merely  acted  as  a 
common  attorney.  In  the  various  transactions 
that  have  been  spoken  to,  1  can  discover  nothing 
which  a  common  attorney  would  not  undertake. 
It  is  said  he  acted  as  a  money  scrivener  for  the 
plaintiffs.  They,  being  his  relations,  and  having 
no  bankers  of  their  own,  deposited  money  and 
bills  with  him  to  be  lodged  with  his  bankers ; 
but  he  was  not  to  lay  out  the  money  for  them, 
and  he  cannot  be  said  to  have  received  it  as  a 
scrivener.  In  his  dealings  with  Hake^  CookCy 
and  Sandby^  he  merely  negotiated  the  sale  of 
estates,  drew  a  mortgage  deed,  received  rent,  and 
assisted  in  procuring  the  loan  of  money.  It 
does  not  appear  that  he  ever  was  entrusted  with 
the  money  of  these  or  any  other  persons  to  lay 
out  for  them  at  his  discretion ;  although  he  was 
sometimes  the  hand  employed  by  one  party  to 
deliver  pver  the  money  to  another,  when  it  was 
advanced  or  when  it  was  repaid.  I  take  no 
particular  notice  of  the  instances  in  which  it  is 
stated  that  Mr.  Adams  negotiated  the  sale  of 
estates;  for  it  is  ridiculous  to  suppose  that  the 
transaction  of  such  common  and  ordinary  busi- 
ness should  constitute  a  man  a  money  scrivener. 
If  Green  had,  as  Adams  represented,  deposited 
the  100/,  v^ith  him,  till  he  {Adams)  could  find  a 
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borrower,  pro  h4c  vke,  be  would  ha>%  been  a 
money  scrivener ;  and  a  conrse  of  dealing  of  that 
description  would  render  him  liable  to  the  bank- 
fupt  laws,  though  one  or  two  instances  only 
would  not  have  that  eflect*  But  it  toms  out  that 
the  money  was  advanced  to  Adams  by  way  of 
loan,  and  that  he  was  to  repay  it  with  interest  to 
the  lender.  Then,  as  to  Maunders  annuity,  the 
money  paid  B8  the  consideration  lor  it  does  not 
appear  ever  to  have  been  in  Adofm^B  possession  \ 
and  the  money  with  which  it  was  to  be  redeemed, 
although  it  did  pass  through  his  hands,  never 
vras  applicable  to  his  own  use.  It  is  not  imma- 
terial to  observe,  that  all  his  charges  to  hi^ 
employers  are  the  common  and  usual  charges  of 
an  attorney.  He  charges  for  his  trouble,  whether 
his  labcmrs  have  been  attended  with  a  favourable 
or  unfavourable  result.  However,  I  do  not  put 
the  case  upon  that  ground;  for  if  he  had  even 
charged  procuration  money  or  commission,  this, 
in  ray  opinion,  would  not  have  made  him  a 
scrivener,  unless  he  had  been  ^itrusted  with 
money  as  money  scriveners  were  accustomed  to 
be  when  the  statute  passed.  And  I  am  inclined 
to  think,  that  if  he  had  been  entrusted  with 
money  as  money  scriveners  formerly  were,  he 
would  still  have  been  within  the  operation  of  the 
bankrupt  laws,  though  he  had  not  received  pro- 
<J«tation  money  or  commission,  attd  had  made 
the  usufd  charges  for  drawing  the  securities.  The 
Essentia)  point  to  consider  is,  whether  he  had 
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other  men's   monies  or  estates  in  his  trust  or 
custody  as  a  scrivener. 

The  jury  found  a  verdict  for  the  defendants. 

In  ex  'parte  Warren  (jf\  it  was  also  decided, 
that  a  scrivener,  within  the  meaning  of  the  bank- 
rupt laws,  was  a  perscm  havio^  money  put  into 
hiA  hands  to  lay  out  on  security,  and  laying  it 
out  accordingly  in  the  ordinary  course  of  his 
dealing,  and  making  profit  by  taking  a  commis- 
sion; but  that  a  practising  attorney,  acting  ix^ 
the  common  wd  ordinary  business  of  his  profes-^ 
sion,  did  not,  by  occauanal  negotiations  of  Iqan^ 
of  money,  foi  which  he  received  procuration  fees^ 
thereby  become  a  scrivener  within  the  meaniiig 
of  the  bankrupt  laws. 

Sq  an  attorney,  whose  principal  business  is  in 
the  transaction  of  annuities  for  which  he  charges 
a  comiinsaion,  and  who,  in  the  course  of  obtain-^ 
log  them  for  those  who  employ  him,  receives 
large  deposits  of  money,  which  he  pays  intp 
a  banker's  hands  in  his  (mm  name,  is  not  ^, 
9Cfiv^ner  within  the  bankrupt  laws. 

The  deeiaion  which  establishes  this  doctrine 
was  made  in  the  cai^e  of  Hurd  v.  ^rydgcs  aQd 
anothQT,  sheriff  of  Middle^x  (r).  It  was  an 
action  for  a  false  return.  One  George  Diggk^ 
was  declared  a  bankrupt,  and  described  in  thi^ 
ooimmissiDa  a^  a  money  scrivener.  The  ppi^M^ 
tiumed  npon  the  tradii^* 

{9)  %^.k  Mir.  414^  CO  1  HoU,«84' 
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Diggks  was  an  attorney;  but  his  principal 
busing  was  in  negotiating  annuities  and  loans 
of  money.  Many  persons,  who  were  not  his 
clients  in  other  respects,  deposited  considerable 
sums  with  him  to  lay  out  in  annuities ;  and  the 
sums,  so  deposited,  were  mostly  paid  into  his 
banker's  hands  in  his  own  name.  His  profit  was 
principally  derived  from  these  transactions.  He 
did  not  charge  commission  eo  nomine;  but  he 
charged  for  the  annuity  deeds,  which  were  some* 
times  prepared  in  his  office,  and  sometimes  in  ihe 
office  of  a  professional  person  whom  he  employed. 
Being  occasionally  desired  to  receive  the  annuity 
for  the  grantee,  he  was  accustomed  to  charge 
commission  upon  such  receipts.  His  common 
professional  business  bore  no  proportion  to  the 
business  in  which  he  was  engaged  in  negotiating 
annuities.  He  made  out  bills,  however^  as  an 
attorney,  to  those  who  employed  him.  in  such 
transactions ;  but  generally  charged  a  gross  sum 
for  the  annuity.  '  The  bonds,  judgments  and 
warrants  of  attorney,  which  were  the  ordinary 
security  for  the  annuities,  were  almost  unif(Mrmly 
made  out  in  Diggtes's  office. 

'  Copley  J  Serjeant,  and  Bamewall^  for  the  de- 
fendants. This  man  is  a  money  scrivener.  The 
character  of  an  attorney  was  a  mere  mask  for  that 
of  an  annuity-broker.  Diggles  was  a  general 
depositary  of  the  monies,  of  other  persons,  which 
he  got  into  his  hands  to  lay  out  for  them  upon 
securities,  and  money  investments.     In  the  defi- 
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nition  of  the  Act  of  Parliament  itself,  wliat  is 
this  but  a  money  scrivener?  Persons  apply  to 
him,  not  professionally  as  an  attorney,  but  in  his 
character  as  an  annuity  dealer.  The  character 
of  an  attorney  is  here  an  accident,  and  not  a 
principal.  It  is  merged  and  lost  in  the  predomi- 
nant and  distinguishing  occupation  of  the 
scrivener.  It  is  admitted  that  an  attorney  may 
keep  his  designation  aa  an  attorney,  and  still 
become  a  bankrupt  &s  a  trader.  And  who  is 
more  justly  amenable  to  the  bankrupt  laws  than 
the  man  who  indiscriminately  gets  into  his  pos- 
session the  property  of  other  persons,  who  do 
not  come  to  him  in  his  character  of  attorney,  but 
in  the  course  of  the  hazardous  trade  in  which  he 
is  engaged  of  annuity  speculations. 

They  cited,  ejc  parte  Burchally  1  Atk.  141,  and 
Hutchimon  v.  Gascoigney  1  Holt,  507. 

Bestj  Serjeant,  contra,  relied  on  Adams  v. 
Malkiff,  3  Camp.  534. 

Dallas,  J. — I  think  the  case  to  which  my 
brother  ^  Best  has  referred,  and  the  admirable 
reasoning  of  Lord  Chief  Justice  Gibbsj  •  upon 
which  that  csuse  is  founded,. and  upon  which  I 
think  it  will  stand  unshaken,  are  decisive  upon 
this  point.  Diggks  was  no  such  a  money  scri* 
vener  as  the  statutes  of  bankruptcy  contemplate. 
The  attorney  was  predominant.  The  bonds, 
judgments  V  and  warrants  of  attorney,  by  which 
the  annuities  are  secured  to  the  grantee,  inrere 
prepared  in  his  office,  and  he  charged  for  them. 
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These  charges,  in  which,  it  is  aaid,  the  aoBiiity 
commissicm  was  included,  was  the  subject  of 
taxation.  In  all  the  cases  which  hate  been 
adduced  in  evidence,  this  man  acted  as  an 
attorney. 

But  an  attorney,  who  becomes  a  general  depQ- 
ntory  of  the  money  of  his  clients,  and  of  other 
persons,  which  he  invests  upon  securities,  charg* 
ixLg,  in  addition  to  his  fees  for  preparing  the  secu« 
rities,  a  compensation  (no  ntatter  by  what  name) 
and  who  unites  this  occupation  with  the  business 
of  a  conye]rancer,  &c.  is  a  trader  within  the 
meaning  of  the  bankrupt  lawi^. 

It  was  so  decided  in  Hutchinson  v.  Gas* 
coigne  (s).  There  it  appeared  that  Wardelly  the 
bankrupt,  was  an  attorney  principally  engaged 
in  conveyancing ;  but  he  was  frequently  employ- 
ed to  put  out  money  upon  bond  or  mortgage,  in 
which  cases  he  obtained  a  profit  upon  drawing 
the  securities.  It  was  in  evidence,  that  several 
persons,  not  otherwise  his  clients,  had  deposited 
money  with  him  for  the  express  purpose  of  put* 
ting  it  out;  and  persons  in  want  of  advances 
often  applied  to  him  for  loans.  .  He  used  fre- 
quently to  place  deposits  left  with  him  in  a 
banker  8  hands,  in  his  own  name,  till  he  got 
cufitomers  to  take  it.  He  then  drew  the  deeds 
and  charged  procuration  money.  In  the  course 
of  six  years  several  thousand  pounds  had  been 

(«)  1  UoLt  N.  P.  C.  607. 
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depoiRted  with  him  for  this  purpose,  whidb  he 
put  out  upon  securities.  No  particular  securities 
were  pointed  out  to  him,  but  he  chose  them  him- 
self. Persons  often  appHed  to  him  to  borrow 
money,  and  others  to  get  them  mortgages,  bonds, 
annuities,  &c.  This  was  the  principa)  part  of  his 
business.  He  was  described  in  the  commission 
of  bankrupt  as  a  money  scrivener. 

Wood,  Baron. — I  have  no  doubt  upon  this 
case.  There  is  sufficient  evidence  that  the 
bankrupt  carried  on  the  business  of  a  money 
scrivener ;  and  his  uniting  it  with  the  business 
of  an  attorney  will  not  exempt  him  from  the 
bankrupt  laws.  If  he  had  received  money  as  a 
mere  channel  to  convey  it  from  a  borrower  to  a 
lender,  or  from  one  client  to  another  client ;  de- 
riving his  profit  from  drawing  the  securities,  and 
the  business  of  an  attorney  and  a  conveyancer 
in  which  such  a  transaction  might  incidentally 
engage  him,  he  could  not,  in  propriety,  be  called 
a  money  scriven^.  But  he  is  not  a  channel,  but 
a  depositary  of  the  money  of  other  persons,  who 
come  to  him,  not  simply  in  his  character  of  at- 
torney, but  as  a  money  agent.  He  receives  their 
money.  He  places  it  in  his  banker's  hands  in 
his  own  name.  He  is  trusted  with  it  to  lay  it 
out  in  securities  generally,  at  his  own  discretion^ 
and  he  demands  a  f  emuneration  for  so  doing* 
It  does  not  signify  whether  he  receives  it  as 
procuration  money,  or  in  any  other  name  or 
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shape.     It  is  substantially  the  business   of  a 
scrivener. 

But  it  is  not  to  be  inferred  from  any  of  the 
cases  that  an  attorney  becomes  a  scrivener  merely 
because  he  receives  money,  and  by  the  direc- 
tion of  his  clients  invests  it  in  securities, 
charging  his  legal  fees  on  the  deeds  and  profes- 
sional compensation  for  his  labours.  The  dis- 
tinction is,  he  must  not  make  the  receiving  and 
letting  out. of  money  his  business  and  occupa- 
tion ;  nor  must  he  be  in  the  habit  of  taking,  (what 
woul^  certainly  be  regarded  as  the  peculiar 
profit  of  the  scrivener)  a  compensation  for  such 
putting  out,  beyond  his  professional  fees.  He 
must  not,  in  fact,  take  either  procuration  money 
on  commission,  (as  such ;)  for  this  would  be 
trading  (f).  In  a  word,  in  all  his  transactions 
the  character  of  an  attorney  must  be  uppermost ; 
and  when  he  appears  in  the  function  of  putting 
out  the  money  of  his  employer,  such  putting  out 
must  be  incidental  only  and  collateral  to  the  bu- 
siness of  a&  attorney  (u).     In  the  same  manner, 

(0  But  see  3  Camp.  54s,  where  GMs,  C.  J.  holds,  that 
the  procuration  money  or  commisftion  is  not  a  decisive  cir- 
cumstance, one  way  or  the  other.  The  essential  point  is 
holding  other  men's  monies  or  estates  in  trust  or  custody  as  a 
scrvoener. 

(v)  Fi(/«  Hurd  V.  Drydges^  1  Holt,  654,  where  the  common 
professional  husiness  of  the  attorney  bore  no  proportion  to  the 
business  of  negotiating  annuities ;  yet  it  was  held  that  the 
attorney  was  not  a  scrivener  within  the  bankrupt  laws. 


sect  8.]  ACTS   OF    CLERKS.  H^S 

and  upon  the  same  principle  as  a  fanner,  or  land- 
holder, having  a  brick  field,  or  a  fishery,  npon 
his  estate,  may  make  up  bricks,  or  salt  the 
fish,  of  that  field  or  fishery,  because  forming  an 
incidental  part  of  his  general  produce ;  and  be- 
cause such  an  operation  is  necessary  to  its  sale. 
This,  in  fact,  contains  the  whole  principle,  both 
of  the  law  and  of  its  distinctions  (a:). 


SECT.  8. 

Of  the  Liability  ofAttomies  and  Solicitors  for  the  Acts  of  their 

Clerks. 

Although  a  principal  is  bound  by  the  acts 
of  his  general  agent,  he  is  not  by  those  of  an 
agent  acting  under  a  limited  authority,  where  that 
authority  is  exceeded  (y).  Whatever,  therefore, 
is  done  by  the  clerks  of  attomies  within  the 
scope  of  their  employment,  is  binding  upon 
their  employers.  But  it  appears  to  be  no  part 
of  the  general  emplo3rment  of  the  clerk  to  an 
attorney  to  demand  money  on  account  of  the 
principal  from  his  clients.  An  authority  to  do 
so  is  not  necessarily  annexed  to  his  employment 
as  a  clerk.  The  business  he  has  to  transact  is 
very  different  from  that  of  the  clerk  to  a  banker 
or  trader,  a  part  of  whose  regular  duty  it  is  to 
collect  money. 


(;r)  1  Holt,  511,  note. 

Qf)  Fenn  v.  Harriionf  3  T.  R. 
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Thus  m  Cdks  t.  BeU(z),  it  was  rttled  by  Lojcd 
EiLE'NBOiiouGH,  AfLt  a  replication  of  a  swbse- 
qtienl:  demand  and  reftisal  was  not  supported  by 
evidence  that  tlie  demand  had  beem  cnade  by 
the  ckrk  to  die  .plantiff'^  attorney,  inttBmoch  as 
he  was  770^  attthorized  te  give  a  discharge. 

And  it  has  been  held,  that  payment  to  the 
country  agent  of  the  attorney  on  record  was 
not  a  good  payment,  unless  he  was  in  possession 
of  and  gave  up  the  security  (a). 

It  has  been,  however,  lately  decided,  that  an 
attorney  is  chargeable  with  money  received  by 
his  clert,  on  tlie  ground  of  his  general  empl(Vjr- 
ment,  although  there  was  no  authority,  either 
verba!  t)r  otherwise,  and  the  money  was  paid  in 
drafts  in  the  cleric's  name,  and  never  accowited 
for. 

The  Master  having,  upon  the  taxation  of  Mr. 
Maugham's  bill,  allowed  the  sum  of  66  ^.  ^  5 « . 
*6  </.  as  the  -amount  of  «ix  ^ums  received  by  his 
clerk,  an  application  was  made  to  the*  court  to 
review  the  matter.  By  the  defendant  s  affidavit 
it  was  admitted,  thart;  the  attorney  was  employed 
to  defend  and  prosecute  the  several  matters  enu- 
merated and  charged  in  the  bill  of  costs ;  but 
that  in  the  course  of  the  business  the  ^party  had 
very  frequent  communications  with  the  •derk  to 
the  attOTney,  to  wTmm  (rt  was  alleged)  the  attor- 
ney confided  the  conduct  of  the  defence  'and  the 

(z)  Cited  1  Oatnp.  478. 

(a)  Tat98  V.  ^Pnekie$<mf  Boug/Goo. 
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entire  tnanagemeiit  of  die  other  biBsiness  duax^ed 
in  the  bill,  and  that  the  party  verjr  Beldom  saw  at 
conmilted  with  the  aHomey.  That  the  paitj 
paid  to  die  clefk  on  aocount  of  the  defence  aad 
^  other  business,  66  /.  1 5  ^.  6(Li^  drt^  jag^ 
able  to  the  clerk.  That  the  vauae  iras  tried  «t 
lineoln,  where  the  attoniey  -did  mA  persdnaUy 
attend,  but  the  deiic  appeared  on  his  behali^ 
-and  received  from  the  party  the  amovnt  t£  Ae 
fees  and  expenses  disbursed  at  the  assizes.  That 
the  clerk  died  the  !25th  of  May,  in  the  year  last 
past,  and  that  the  bill  of  costs  was  not  delivered 
imtil  on  or  about  the  2d  of  October.  It  wsijb 
admitted  by  the  party,  diat  he  believed  the 
clerk  was  in  low  and  embarrassed  circumstances^ 
but  he  submitted  that  it  was  the  constant  and 
universal  habit  and  practice  to  pay  to  clerks 
aad  others  who  have  the  management  and  con* 
duct  of  business,  sums  of  money  either  on  ac>- 
"count,  or  in  discharge  and  payment  of  the  same, 
and  that  such  payments  ai^  unequivocally  axMl 
absolutely  binding  upon  their  principals,  unless 
«pecial  directions  are  gi\ea  to  the  contrary,  biafc 
which  in  this  case  never  were  given  by  the  at- 
•tiomey ;  and  thatif  it  -were  nat  so,  these  would  be 
^Mi  etitire  stagnartiim  of  the  whfsA^e  itrade  and  canai- 
Uerice  of  the  iungdom. 

On  the  other  hand,  besides  due  positive  denial 
that  any  part  of  die  money  had  heen  ueoeivied^ 
the  attorney,  or  accaunted  for  to  him,  rit  *  was  shown 
that  the  various  payments  in  question  were  made 
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after  tbe  clerk's  return  from  the  assizeSp  and  that  he 
had  no  authority  to  receive  them;  that  no  ap- 
plication had  been  made  to  the  defendant  by 
the  attorney ;  that  the  clerk  was  not  entrusted  ^ith 
the  entire  mans^ement  of  the  business  in  ques- 
tioUy  but  on  the  contrary  that  the  attorney  su- 
perintended the  whole,  and  personally  transacted 
part  of  it ;  and  evidence  was  referred  to  in  corro- 
boration of  the  fact  that  in  other  money  trans- 
actions between  the  attorney  and  client,  he  acted 
personally  and  not  through  the  agency  of  the 
clerk ;  and  it  was  stated  as  the  attorney's  belief j 
that  it  was  not  the  practice  in  attomies  offices 
for  clerks,  without  special  authority ^  to  call  for  or 
receive  money  of  clients. 

The  case  was  referred  back  to  the  Master  (A), 
and  further  investigation  took  place ;  but  the  only 
additional  fact  ascertained  was,  that  the  drafts 
were  7Wt  paid  at  the  attorneys  office. 

The  Master  reconsidered  the  subject,  but  re- 
tained his  former  opinion. 

The  court  was  subsequently  moved  to  set 
aside  the  allocatur  on  the  authorities  referred 
to ;  but  no  rule  was  granted. 

On  a  claim  of  compensation  by  a  purchaser, 
the  clerk  of  the  vendor  s  solicitor  assented  to  the 
allowance  of  a  reasonable  compensation ;  but  he 
had  no  express  authority  to  do  so,  and  the  assent 
was  held  to  be  of  no  effect  {c). 

i 

(b)  Easter,  3  Geo.  4.  Ryland  v.  B;yhnd» 

(c)  BumtU  V.  Broun,  1  J.  k  W.  168. 
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CHAP.  VII. 

OF   THE   RIGHTS   OF   ATTO&NIES    AND   SOLI- 
CITORS. 


1.  Oftke  Kghis  ofJcHom  ami  Suit. 

$.  0/  tk$gemralLien  t^Kui  Deediy  Papers  and  Secwri^ 
ties. 

3.  Of  Lien  upon  Funds  in  Caurt^  and  other  Monies. 

4.  Of  Lien  upon  Judgments  and  Awards. 
&.  Of  partMand  knuied  Liens, 

6.  Oftke  Cases  where  no  Lien  can  be,  maintained. 

7.  QfSet'^. 

8.  Of  practising  in  other  Courts,  and  in  Bankruptcies. 
9*  Of  attending  Prof essionaUy  before  Magistrates. 

10.  Of  advocating  the  Causes  of  their  CUenis  before  the 
Court. 


S£CT.    I. 
Of  the  Rights  of  Action  and  Suit. 

Attorn  XRS  and  solicitors  may  maintain  an 
action  of  debt  (a),  or  of  inddfitatus  asmrnpsUy  for 

(a)  Adm.  in  Bra^ordv.  Woodhause,  Cro.  Jac.  5<o ;  tnd  see 
Cro.  Car.  76. 

In  debt,  &c.  the  plaintiff  deckred  that  he  was  an  attorney 
of  the  Common  Pleas,  &nd  that  the  defendant  retained  him  to 
prosecute  a  suit,  in  which  he  was  plaintiff  against  6.  D.  and 

U 
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the  recovery  of  their  fees.  The  latter  form  of 
action  is  that  which  is  most  usually  adopted. 

If  a  solicitor  or  agent  for  a  third  person  re- 
tain an  attorney,  and  promise  him  his  fees^  inde- 
bitatus assumpsit  will  lie  against  such  solicitor  or 
agent  (3).  But  it  seems  doubtftil,  whether  in 
this  case  an  action  of  ifeftt  would  lie  (c). 

An  attorney  may  maintain  an  assumpsit  for 
soliciting  a  cause  in  tsther  comtBy  as  w^H  as  in 
the  court  where  he  is  attorney  (d). 

In  a  case  in  the  Common  Pleas,,  where  a  bill 
had  not  been  delivered^  tiie  plaintiff  waa  allowed  to 
give  evidence  of  coirreyan(*ing  business,  although 
he  was  precluded  from  recovering  upon  the  rest 
of  the  demand^  on  account  of  having  omitted  to 
deliver  a  bill  (e).     And  in  ajuother  case>   Lord 

agreed  to  i>ay  his  fees^  and.  sbovved  that  he  had  laid  out  so 
much,  and  that  the  defendant  had  not  paid  him :  upon  nil 
dicit  pleaded,  the  plaintiff  had  a  verdict ;  and  upon  a  writ  of 
error  brought,  the  eiror  assigned  was,  that  the  plamtiif  was 
but  a  solicitor  and  no  attofne^  ani  so  there  was  no  iM>q^ide- 
ration  to  ground  the  action ;  for  it  is  maintenance  to  solicit 
suits ;  besides,  d^bt  will  not  lie,  beeaBsa  tbere  is  no  contract 
between  him  and  the  plaintiff;  therefore  he  should  have 
brought  an  assumpsit,  &e.;bul  these  ^ccflptions  were  disal- 
iswQd,  and  the  judgnwat  afinned 

(A)  i^jn&roteand  Aoe^Skin.  317,  si 8.  Adm.  in  Sandt  y. 

(c)  Aff.  Bradford  y.  Woodhouse,  Cro.  Jac.520.  Neg.  Sa^ 
V*  Trmlkm,  Cr».  Car.  194. 

(d)  Timitbsf  v.  Wamn,  Cro.  Ci|r.  159, 
(e>  JIft/br -v.  T<m?er%  Peako  N.  P.  C.  ip3. 
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Ketiycm  soid^  that  as  no  bill  had  been  delivered, 
be  fyh  himself  d.t  liberty  to  Consider  the  demand 
for  conf  eyaiicin^^  in  the  nature  of  a  demand 
made  in  an  action  for  conveyancing  only  (/). 
Hie  ijiame  ddctrine  was  sllso  laid  down  in  a  case 
ill  the  Kh^s  Bencky  where  no  bill  having  been 
deliveted^  the  plaintiff  was  permitted  to  recover 
{qt  stich  itemfiT  as  were  not  taxable ;  although  a 
bill  ^f  particulars  had  been  delivered  under  a 
judge's  order,  and  such  bill  contained  other 
taxable  items  (g). 

As  the  Stat.  2  Geo.  2,  c.  23,  s.  23,  enacts,  "  that 
ail  attorney  shall  not  commence  any  action  until 
a  fitonth  sifler  the  delivery  of  his  bill/'  be  must 
show  On  t^  trial  tfaM  the  action  was  not 
Cdlbittetit^  until  aft^r  the  expiration  of  that 
tiMCf 

Thus  in  an  action  in  the  Common  Pleas  by  an 
attorn^  for  tW  recovery  of  his  fefes,  it  appeared 
in  evidence  that  the  bill  Was  delivered  on  the 
3fdth  Septettiber  1797^  and  the  record  was  entitled 
of  Hilajy  tertri  1 798.  The  plaintiff  did  not  pro- 
duce the  writ,  but  relied  on  the  production  of  the 
record.  On  the  part  6l  the  defendatit  it  was  ob- 
jected, th)at  aMhotigh  a  King's  Bench  record,  in 
which  the  day  is  stated  in  the  memorandum, 

(f)  Per  Lord  Ekten,  C.  J.  9  Bos.  &  P.  345. 

(g)  Mowbray  V.  FUnmgy  11  East,  285. 
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might  be  taken  as  good  prima  facie  evidence  at 
Nisi  Pritis  6f  the  time  at  which  the  action  was 
commenced,  yet  a  record  in  the  court  of  Common 
Pleas  could  not ;  because,  such  record  beginning 
with  the  placita  of  the  term  only,  there  was  not 
.  any  thing  from  which  the  day,  on  which  the 
*  action  was  commenced,  could  be  inferred.  But 
the'court  over-ruled  the  objection.  EyrCy  C.  J- 
observing,  that  the  record  was  primd  facie  evi- 
dence of  the  action  being  properly  commenced, 
and  that  it  was  incumbent  on  the  defendant  to 
disprove  it  by  a  copy  of  the  writ  (A). 

It  is  a  question  whether  an  attorney's  bill  is  in 
the  nature  of  a  running  account  between  merchants 
and  traders,  so  as  that  an  old  standing  demand 
for  costs  maybe  revived  after  a  lapse  of  years, 
by  means  of  other  business  done  within  the 
statute  of  limitations. 

It  appears  clear  and  reasonable,  where  the 
demand  arises  upon  a  suit  commenced  beyond 
six  years,  but  continued  or  ended  within  ^that 
time,  that  the  statute  will  not  apply ;  but  it  is 
doubtful  whether  the  costs  can  be  recovered  for 
business  in  a  case  which  had  been  concluded  more 
than  six  years,  notwithstanding  there  may  have 
been  other  business  transacted  subsequently, 
unless  there  should  be  some  acknowledgment  to 
take  the  case  out  of  the  statute. 

(A)  Webb  V.  Pntckett,  1  Boe.  &  Pul.  463. 
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In  an  action  for  an  attorney's  bill,  to  which 
Acre  were  pleas  of  non  assumpsit  and  the  statute 
of  limitations,  the  plaintiff  offered  the  usual  evi- 
dence in  support  of  his  bill ;  and  to  take  the  case 
out  of  the  statute,  relied,  ^r^<  on  two  trifling 
items  of  costs  for  business  done  in  the  latter  part 
of  1  Si 6,  almost  all  the  other  business  having  been 
done  prior  to  the  year  1814;  and  seconcUy^  upon 
an  expression  of  the  defendant  at  the  time  the 
writ  was  served  upon  him,  ^^  that  be  did  not  think 
Ae  plaintiff's  bill  came  to  so  much  money ."^ 

BuRROUGH,  J.  said,  without  considering  whe*» 
ther  an  attorney's  bill  can  be  treated  like  a 
running  account'  between  tradesmen  and  mer* 
chants^  or  whether  the  items  of  the  plaintiffs 
bill,  so  late  as  the  latter  end  of  1816,  aresufli- 
cient  to  take  the  case  out  of  the  statute,  I  any 
clearly  of  opinion  that  the  defendant's  declaration 
at  the  time  the  copy  of  the  writ  was  served  upon  him 
is  quite  sufficient  for  that  purpose.  At  that  time 
the  plaintiff's  bill  had  been  delivered  to  him,  and 
he  had  abundant  opportunity  of  looking  at  it, 
and  his  declaration  evidently  arose  from  the 
judgment  he  had  formed  of  the  particulars  of  the 
bill.  It  is  at  least  an  admission  that  something- 
is  due  to  the  plaintiff ;  and  as  the  amount  of  hir 
bill  is  not  now  contested,  I  think  it  is  an  admis- 
sion which  goes  to  the  whole  demand.  The^ 
jury  accordingly  found  for  the  plaintiff  (i). 

(0  ^ggt  V.  Blakttey,  Essex  Summer  Assises,  i8aK 
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The  Msigneei  of  if  bi/nlfrfqd's  estate  are  liable 
for  the  bill  of  the  attorney  before  they  accqrted 
the  trusty  or  the  choifce  of  assignees^  ahhoiigli 
they  have  no  effect  in  hand,  proyided  th^g  h^ 
sufficient  property  to  collect. 

Thus  the  modier  of  one  IJicl^  eipplpyed  the 
plaintiff,  who  Fas  an  attoniey,  to  take  a  eom* 
mission  of  bankrupjtcy  9g^ins^  her  aon,  sh§  being 
a  principal  credit<Mr  tp  him ;  aai4  t^  wajs  jdopQ 
out  of  aifection  to  her  spn,  in  order  tp  set  him  up 
a  clear  man  in  the  world  again*  But  at  jtl^s  ^aqxe 
time  that  ^e  gaye  these  instnictio^s  to  the 
plaintiff,  die  tpld  hiip,  ^e  m^/  not  e^jKCtto  be 
paid  by  her^  but  be  eatUfkd  put  of  the  ^ficff  of 
the  bankrupt. 

The  attomqr  appar^ingly  laid  qu|;  severi|l  savf\s 
of  niopey  m  procuring  this  pon^mi^fii^n  jb^fore 
assignees  could  be  appplpte^ ;  an4  W^^  ^f 
were  nominaf^,  they  agr0e4  to  ^e  upQii  l^i^ 
this  trust,  by  sQtdpg  their  h/aadsf|s  parties  to  \\i^ 
deed.  He  W99  a);  other  c^giss  tpp.  Upopt 
which  be  nqw  ]brought  his  >actjpf)  ?(g?^i}9'^  ^^ 
defendailts  as  »ssign^^,  to  \f§  sat^fie^  fqr  tIfP 
whole  which  he  ^ad  l^d  pi}t.  It  ftppe^ng  now 
upon  thie  facie  of  the  eyidepcie,  ^  if  stoc^  fit  prp* 
sent,  thftt  the  a$i^ignfi^  had  fffft  r^fpe4  effect^ 
enough  o(  the  bapkr^pit  in  ^  wh^l^  t9  ^^^^^  sp 
In^ch  as  the  bill  of  liji^  lattprp^yy  ^of  were  }i)cely  to 
do  so,  a  thpiigbt  arosp,  wJu^^^r  \^^  attorney 
should  come  upon  the  assignees  at  all  or  at 
most  for  any  more  than  the  attorney  h^d  la^d  put 
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qfier  they  had  accqfied  the  assignment;,  for  they 
could  not  be  supposed  to  agree  to  any  more  than 
they  themselves  were.privy  to.    But  the  counsel 
observed,  that  as  the  eBTects  of  the  bankrupt  were 
not  Uke]y  to  answee  this  demand,   ai¥l  as  the 
taking  out  of  tl^ie  commi^sioa  by  tibe  mother  was 
not  in  an  adverse  way  to  get  in  her  debt,  but  out  of 
friendship  and  affection  to  her  son^  to  thq  pr^Judic^e, 
perh^pS)  0((  many  of  thfe  creditois,  she  ought  to  be 
aoswernible  to  the  attorney.    The  £^t  appeairing 
thu$i  the  Chief  Justice  said,  i$  was  true,  ind^edp 
the  attorney  ought  to  be  satisfied  first  for  pro- 
.(unng  the  GomQiisakm ;  but  yet  be  thoughit  toot 
ths^t  would  be;  something  of  a  hard  case,  thajb  the* 
•f9sigi;ie0B  should  b?  wy  further  liable  than  the 
effects  amounted  tp.    Bi^t  t;hen  it  comiiig  oujt 
iipoK^  further  euminal:k)n^  that  the  effects  were 
ofprgilKd  to  more  than  the  hill  came  to,  though  the 
msignees  haii  not  got  them  vUo  their  actual  pos- 
session, the  court  said,  the  plaintiff's  demand  wa^ 
el^arly  good  agaiv^  thenfi,.  because  they  ha^i  a. 
ifigfaft  to  get  the^i  wberever  they  can  find  theut 
B^t  yet  there  was  onothei  pointy  upon  which  the 
OVi^f  Justijce  said  hue  thoi:^h;t  the  plaintiff  must  be 
jQonsuiited ;  because  the  st)at;ute  of  3.  Jac:  1.  rcr 
iqi^re^  th^  ^yery  i^ttomey  shall  deliver  a  bt}l 
signed  with  his  own  hand  before  he  comBoieneaB 
a  suit  for  fee^.    Now  in  the  present  case  it  ajpr 
peared,  that  the  warrant  of  arrest  was  ma4e  out 
.before  a  tender  of  a  bill ;  for  the  baililt  first 
showed  the  defendants  the  bill  and  den^anded  the. 

u  4    • 
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money,  and  upon  refustd,  immediately  arrested 
them.  The  Chief  Justice  said,  he  iras  of  opinion 
the  suit  began  by  taking  out  the  first  process, 
which  must  be  intended  to  be  before  the  warrant 
made  out;  and  therefore  the  tender  after  was 
void.  And  this  opinion  the  Chief  Justice  wajs  of, 
notwithstanding  two  objections  made  by  the 
^counsel ;  one,  that  a  taking  out  a^  commission  was 
not  a  suit  within  the  act ;  the  other,  that  a  court 
^ught  not  to  go  out  of  the  record  for  the  com- 
tnencement  of  the  suit ;  and  upon  the  fece  of  the 
record,  the  suit  appears  to  be  of  Michaelmas 
term  last,  and  the  tender  of  the  bill  was  the  1 7th 
of  October,  So  upon  the  whole  of  this  mattert 
the  parties  agreed  the  plaintiff  should  have  the 
whole  bill  paid  him  without  costs  (k). 

After  the  reference  and  taxation  of  an  attorney's 
bill,  he  may  maintain  an  action  for  the  residue, 
even  pending  any  application  f^n^  the  costs  of  such 
taxationy  under  2  Geo.  p,  c.  23. 

Thu^,  in  an  action  for  an  attorney's  bill  for 
business  done  in  Chancery ;  *  the  ^  bill  had  been 
referred  by  the  Vice  Chancellor,  to  one  of  the 
Masters  of  that  court,  for  taxation ;  and  upon  the 
taxation  more'  than  one  sixth  part  was  taken  off. 
The  defendant  then  presented  a  petition  to  the 
Vice  Chancellor,  praying  that  he  might  be  allowed 
the  costs  of  taxation,  pursuant  to  2  Geo.  2,  c.  2^^ 
s.  23.  The  defendant  not  having  paid  the 
residue  of  tiie  bill,  the  plailitiff,  pending  the  ap- 
'  Qc)  1  Ven.  135,  370.    s  Ven.  174.    6  Mod.  309. 
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plication  tojhe  Vice  Ohancellor,  commenced  an 
action  for  the  residue  of  his  bill ;  and  a  rule  nisi 
havii^been  obtained  for  setting  aside  the  writ, 
and  all  the  subsequent  proceedings  for  irregularity, 
with  costs,  it  appeared  from  the  affidarit  in 
answer,  that  the  plaintiff  s  agents  bad  offered, 
previously  to  bringing  the  action,  either  to  deduct 
the  costs  of  taxation  from  the  amount  claimed, 
or  to  give  their  personal  undertaking  to  pay  those 
costs. 

Scarktt  showed  cause  against  the  rule,  and 
contended  that  the  action  was  properly  brought, 
inasmuch  that  the  statute  only  prohibited  the 
commencement  of  an  action  pending  the  reference 
and  taxation,  and  here  the  taxation  was  at  an 
^id. 

Gwmey  and  Cunvoodf  contrdy  urged,  that 
pending  the  application  to  the  Vice  Chancellor 
for  the  costs  of  the  taxation,  it  could  not  property 
be  said  to  be  terminated,  and  therefore  no  action 
could  be  brought. 

Abbott f  C.  J. :  I  am  of  opinion,  on  looking  at 
this  act  of  Parliameiixt,  that  this  action  is  main- 
tainable ;  for  die  court  are  expressly  authorized 
to  award  the  payment  to  the  attorney  of  the 
residue  of  his  bill  after  taxation,  and  then  to 
award  the  costs  of  the  taxation  to  be  paid  accord- 
ing to  the  event.  And  if  this  were  not  so,  it 
would  give  a  defendant  an  opportunity  of  delay- 
ing the  other  party  for  an  indefinite  time,  where 
more  than  one  sixth  part  of  an  attorney's  bill  has 
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4>een  taken  off,  fay  omitting  to  demand  the  costs 
of  taxation  to  whick  he  is  entitled  (/). 

If  the  bill  of  an  attorney  has  been  deliveDed  a 
jqaonthi  and  not  referred  for  taxation,  the  de- 
fendant, in  an  action  brought  upon  it,  shall  not 
be  allowed  to  question  the  reasonableness  of  the 
ikms  at  nisiprius,  nor  before  the  sheriff  (m). 

After  a  bill  has  been  taxed,  in  case  of  default 
of  payment,  the  party  is  liable  to  an  attachment, 
or  such  other  remedy,  at  the  election  of  the  at- 
torney or  solicitor,  as  the  party  was  liable  to 
beforo  the  passing  of  the  statutes  regarding  the 
delivery  of  signed  bills  (»). 

To  an  action  by  an  attorney  for  debt,  or  an  in*^ 
d^bitatm  assuwpdt  for  work  and  labour,  &:c.,  the 
defendant  may  plead  that  no  bill  was  delivered 
under  his  hand,  according  to  the  statute  (o). 
fiut  this  will  be  no  plea  upon  an  immui  eompu^ 
toiut  (p) ;  nor  to  a  special  action  upon  the 
case  (q) ;  nor  to  an  action  for  fees  in  an  inferior 
court  (r). 

.  A  clerk  in  court  can  maintain  a  suit  in 
sa&iTY  against  his  client,  the  soUcitar,  for  his 
fees  in  the  court  to  which  he  belongs  (s.)  But  it 
is  doubtful  whether  a  m)li€U^  he^  the  same  riglut 
againflt  hU  cli^nt^  the  suitor.    One  of  the  f  easons 

(J>  Hmt^^ia^  &0.  ir«  BfOoff,  a  Bam.  A  AM^  745* 

(o)  ^S^^ae,    R.  R8iy.245. 

{p)  R.  Sho.  48.    \  Sal.  86.        {q)  R.  Al.  4.    1  Sal.  86. 

(r)  R.  Sbo.  96.    1  Sal.  86. 

(«)  6  y es.  juft.  6S 1 ,  Barker  v»  Hoat • 
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a98igned  in  favour  ^f  tl^»  derk  iii  court  is,  that 
in  the  nature  of  the  business,  and  tibe  mwui^r  ^f 
tnmsacting  it,  it  will  rest  frequently  fnore  ip  the 
Imowledge  of  the  soiioitor  wl^at  be  19  ^nfiel^t^  tQ 
the  clerk  in  court,  thm  ip  the  knowl^ge  of  the 
clerk  in  court  what  demand  he  has ;  aqd  there 
may  be  an  aopount,  which  is  to  be  settled  \}j  a 
productiQH  ^f  papers  fbrnish^d  to  thp  soUcitor 
1^  tbp  clerk  w  court,  which  wiU  regulate  the 
46man4  »ppn  thp  solicitor  (0.  V^  part^Jces,  m 
apipe  degree,  of  th^  nature  of  a  bill  fpr  discovery 
as  well  as  relief,  aqd  the  case  is  therefore  brought 
within  the  jurisdiction  qf  ptpourtpf  eqi|i^;  but 
this  reason  can  scarcely  apply  to  a  case  betweim 
a  soUcitor  and  his  cUept,  ap4  p^ obi^l^ly,  t^eve- 
fore,  a  bill  could  not  b?  fustain^d  ftt  hif  quit, 
even  for  fees  due  on  proce^ings  ip  ^e  court 
where  the  bill  was  ^led. 

An  action  upon  the  case  for  DfipMfATif) v  li^ 
for  wards  which  slander  an  atlarn^  if$  his  profes- 
sion. The  cases  which  have  been  decided  op  this 
subject  will  be  briefly  stated ;  spme  of  them  are 
necessary  to  be  mentioned)  apd  ft  £pw  otl^er^  are 
introduced  for  their  cariosity. 

1st.  Slander  of  his  integrity. 

^'  He  is  a  corrupt  man,  and  defds  cof- 
ruptly  (w)." 

^^  He  is  a  cheating  attqmey  (.r^.** 

(0  6  Ves.  jao.  687,  Barker  v.  Dade. 

(«)  Hob.  9.  l«)  H.  1  ^of.  53,  1,  ?&• 
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''  Your  attorney  hath  taken  20  /.   of  you  to 
cozen  me  (y)/' 

"  He  is  a  base  knave,  and  maintains  his  wife 
y  knavery  and  cheating  tricks  (5)." 

^  You  may  be  ashamed  to  employ  that 
knave  (a)." 

"  He  is  a  cozening,  cheating  knave  (A)/' 

"  Mr.  jET.  is  a  rogue  for  taking  your  money, 
and  has  done  nothing  for  it ;  he  has  not  entered 
an  appearance  for  you.  He  is  no  attorney  at 
law;  he  don't  dare  to  appear  before  a  judge. 
What  signifies  going  to  him?  He  is  only  an 
attorney's  clerk,  and  a  rogue;  he  is  no  attor- 
ney (c).'' 

^'  Thou  art  a  knave,  and  such  knaves  made  my 
husband  spend  his  estate  (d).'* 

"  A  bribing  knave  (e)/' 

^^  He  is  a  cheating  knave,  and  maintains  his 
family  by  cheating  (/).'* 

^^  He  hath  cozened   him    10/.    in  a  bill  of 

costs  (gy 

^'  He  deals  on  both  sides,  and  deceives  those- 
who  put  him  in  trust  (A).*' 

.  (y)  R.  1  Rol.  53,  1.  35.  54f  !•  40.    Hob.  g.  Mo.  855. 
(z)  R.  1  Rol.  5fl,  1.  50. 
(tf)  R,  1  Rol.  5«,  1.  35. «  Mo.  61. 

(b)  R.  1  Rol.  53,  I.  5»  15- 

(c)  Hardtokk  ▼.  Chandkr^  T.  13  Geo.  «.     Str.  1 138.    , 
((Q  R.  \  Rol.  53,  1. 53.    AL  13. 

(e)  R.  Hob.  9.     Mo.  855.     1  Rol.  53,  1.  35.  54,  I.  40. 

(/)  R.  Cro.  Car.  515. 

{g)  R.  1  Rol.  63,  1.  50.  55»  !•  45- 

(A)  Noy,  11. 
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<'  He  is  a  forging  attomqr  (t).'' 

''  He  is  a  forging  knave  (A:)." 

*^  Tell  the  knave  R.  I  ¥rill  teach  him  or  any 
"  attorney  to  sue  out  a  writ  (/)." 

^'A  base  rascal,  1  will  make  him  lose  his 
ears  (w)." 

2d.   Imputations  of  MALFRACTIGE. 

^^  Thou  art  an  ambidexter  (n)/' 

"  He  is  a  champertor  (o)" 

''  A  common  baretor  (p)." 

**  He  stirreth  up  men  to  suits  (9)/' 

^'  He  is  a  common  maintainor  of  suits,  and  a 
champertor,  I  will  have  him  thrown  over  the 
bar  (r)." 

3d.  Slander  of  his  skill. 

'^  He  cannot  read  a  declaration  (s\** 

''  He  hath  no  more  law  than  a  goose,  bull/' 
&C-  (0- 

(t)  Lat.  «i.         (*)  R.  I  Brownl.  16.        (/)  i  Vent  117. 

(m)  R*  Ley.  70.  («).  R.  Godb.  si 4. 

(o)  R.  1  Rol.  53.  L  40.  ^^  1. 30.  1  Brownl,  15,  i6« 
Mo.  867. 

(p)  R.  1  Rok  54,  1.  51.    Cro.  Car.  igt.    Hut  104. 

(j)  R.i  Rol.  54,  1.  10.  (r)  R.Mo.  867. 

(«)  R.  1  Mod.  37a.  I  Lev.  997.  dub.  1  Vent  98.  R. 
Raj. -196.  The  declaratioAfl  at  that  time  were  written  in 
Latin.  It  would  now  be  a  ttill  grosser  libel.  Lord  Ellenbo- 
rough  on  one  occasion  said,  that  it  was  to  be  lamented  as  a 
consequence  of  the  statuf  e>  4  Geo.  a.  c.  a6,  for  rendering  the 
proceedings  at  law  into  English^  that  the  literature  of  the  infe- 
rior part  of  the  profession  had  receded  since  that  time.  1  M* 
&  S.  710. 

(0  R.  1  Sid.  327. 
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''  What!  does  Ike  prataikd  to  be  a  lawyer?  He 
is  no  more  a  lawyer  tbaii  the  devil !  (uf' 

It  also  ha»  beeti  hdd  actionable  to  say  of  an 
attorney  that  ^^  be  batb  tbe  falling  sickness/'  iat 
tb&t  will  disabk  him  in  hie  proftsmn  (s). 

But  it  is  not  actionable  to  say  of  an  attorney, 
^  I'll  baya  tbee.piaked  over  tbe  bar  (y);"  nor  to 
say,  '^  you  are  a  maintainor  of  suit^;"  for  it  sball 
be  intended  in  bis  pntettce  (z). 

In  an  action  by  an  attorat^  for  words  spoken 
of  bim  in  hi  profession,  be  need  not  prove  that 
he  is^an  attertey  by  bis  admission,  or  by  a  copy 
of  the  roll  of  attomies  ;  proof  that  be  acted  as 
such  is  sufficient  (a). 

No  action  lies  as  for  a  diMurbaace  of  a  soli- 
citor retained  at  a  pnblk^  meedag  to  solicit  a  bill 
in  Parliamenti  there  being  ao>  wvongfnl  act  by  the 
defendant  stated,  but  only  that  the  defetidaHi, 
who  was  the  chairman  of  the  meeting  and  one  of 
the  commiMee  appointed  for  the  dispatch  of 
the  busitams,  conspired  with  others  to  disturb  the 
plaintiff  in  his  employment  and  business,  and 
procured  other  solicitors  to  be  employed  {b). 

(tt)  Day  V.  BuiUr,  P.  10  Geo.  ^  3  Wil».  59. 

(x)  1  Rol.  55,  1.  35-  Cv)  R.  t  RoJ.  55,  1. 2a 

(z)  Hob.  117.     1  Rol.  fi3,  1.  40.  ddf^'^S^ 

(a)  Beriyman  v.  Wise,  4  T.  R.  366. 

(3)  Tkomps(m  v.  Nodp  15  £.  R.  501  • 
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SECT.    2. 
i)fihe  General  lAen  upon  Deeds,  Papers  and  Securities. 

Attorn  I ES  and  solicitors  have  alien  for  their 
costs  upon  all  deeds  and  papers  beloogiBg  to  their 
cheats  which  have  come  into  their  poseeasioR  iti 
&e  cowseof  their  business  as  attoraies.  or  soH-^- 
citors. 

Thej  have  a  right  to  retain  the  papers  lor  their 
general  balance,  and  are  not  confined  to  the 
papers  which  have  come  into  their  hands  in  the 
particuiar  cause,  or  on  the  particular  oecasion^ 
in  reqpeet  to  which  the  demand  arises  (c). 

Indeed  every  one,  whether  an  attorney  or  not^ 
has  by  the  common  law  a  lien  on  the  specific 
deed  or  paper  delivered  to  Imn^  to  do  aony  work 
er  httsiness  thereon,  but  not  on  o&ex  munimente 
of  the  same  party,  unless  tiie  person  claiiRang  the 
Hen  be  an  attorney  or  sdieitor  (</)* 
-  The  practice  of  allowing  attonriesa  lien  upon 
Ae  papers  of  their  clients^  b  not,  according,  to 
Lord  Mansfidd,  of  very  ancient  date,  but  waa 
eateblished  on  geneval  prmciples  of  justice  (e)^ 

(c)  Doag.  104,  105,  938.  Jnon.  12  Mod.  554.  MitcheU 
▼•  Oldfieldy  4  T,  R.  123.  Ex  parte  NesHtt,  «  Pcho.  k  Lefr. 
R.  379.     1  M.  &  S.  635. 

((/.)  HcUis  V.  CiarUge,  4  Tmiut.  807. 

(e)  Doiig.  104;  and  see  16  Ve^  juo,  a8o. 


304.  LI£K  OK  DEEDS,  PAPEBS,  &C*        [eh.  7« 

And  it  appears  that  in  a  trial  at  msiprius^  in  the 
6th  William  and  Mary,  where  A.  purchased  the 
interest  of  a  lease  for  years^  and  the  writing  was 
left  in  the  hands  of  B.  an  attorney,  to  draw  an 
assignment  of  it ;  and  B.  drew  it,  and  it  was 
sealed  ;  but  B.  refused  to  deliver  it  until  A.  paid 
for  it ;  upon  which  A.  brought  trover  against 
B.  for  the  deed ;  it  was  ruled  by  Holtf  C.  J. 
that  the  action  would  lie,  because  B.  mig^t  have 
an  action  for  what  he  deserved,  but  that  he  could 
could  not  detain  for  it  (/). , 

'The  lien  of  attomies  is  now,,  however,  very 
clearly  established  by  many  decisions. 

Thus,  where  C.  gave  his  attorney  a  specific 
sum  for  the  purpose  of  satisfying  a  debt  for 
which  an  execution  had  issued  against  his  goods 
at  the  suit  of  By  and  the  attorney  paid  the  money 
to  B,  who  thereupon  ddivered  to  him  a  lease 
which  had  been  deposited  by  C.  with  J3.  as  a 
security  for  the  debt ;  it  was  held  that  the  attor- 
ney had  a  lien  on  it  for  his  general  balance  due 
from  C,  and  that  such  lien  was  not  extinguished 
by  his  having  taken  acceptances  from  C.  for  the  * 
amount  of  that  balance  before  the  lease  came  to 
his  hands,  some  of  those  acceptances  when  the 
lease  did  come  to  his  hands  having  been  dis^ 
honoured,  and  one  of  them  taken  up  by  the  at- 
torney (g). 
» 

(/)  Anon,  ex  rel.  MagUtri  Pkce^  i  Lord  Raym.  738. 
(g)  Sie^^enson  t.  Blakeloek,  gent  1  M.  &  S.  535. 
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And  It  has  been  admitted,  that  an  attorney  has 
a  lien  upon  court-rolls,  and  other  papers  which 
come  into  his  hands  as  steward  of  a  court,  and 
recover  of  rents,  until  he  is  paid  what  is  due  to 
him  from  the  proprietor  ;  and  the  court  will  not 
compel  him  to  deliver  them  up  without  satisfac* 
tion  of  that  lien  (A). 

An  attorney  in  possession  of  a  deed  to  which 
he  is  the  attesting  witness,  and  claiming  a  lien 
thereon,  cannot  be  compelled  to  produce  it;  he 
can  only  be  treated  like  any  other  witness,  and 
compelled  to  attend  by  a  subpoena  duces  tecum  (i). 

The  entire  balance  due. to  an  attorney  must  be 
paid,  before  the  court  will  order  the  delivery  of 
the  papers  in  his  hands. 

An  attorney  having  refused  to  deliver  up  the 
papers  till  his  bill,  amounting  to  700  /.  and  up- 
wards, should  h^ave  been  taxed  an4  paid ;  it  was 
moved,  that  upon  payment  of  250  /.,  and  a 
gruarantee  being  given  for  the  balance  which 
might  be  found  on  taxation,  the  papers  should  be 
delivered  over. 

The  Court.  We  know  of  no  precedent  for 
disturbing  the  lien  which  an  attorney  has  upon 
papers  in  his  hands  belonging  to  his  client,  until 
payment  of  the  entire  balance  due  upon  his  bill. 
The  taxation  must  be  proceedied  with  in  the  or- 
dinary way  (*)• 

{K)  Wbittker  on  lieD,  76. 
(t)  Btuk  V.  Lm#,  6  Mad.  49. 
{k)  Dyerv.  Bmlejif,  Hil.  1S14. 
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Upon  aa  order  being  obtained  for  taxing  an 
attorney  s  bill,  and  delivering  up  papers,  the  at- 
torney to  whom  the  money  is  to  be  paid  is  en- 
titled to  the  possession  of  the  original  order  (/)« 

But  in  the  court  of  Chancery,  a  solicitor  re« 
fusing  to  proceed  further  in  a  cause,  must  allow 
the  new  solicitor  to  see  the  papers  detained  in 
his  possession,  until  his  bill  be  settled,  at  all 
reasonable  times,  and  must  himself  attend  with 
them  before  the  Master,  or  suffer  the  new  solici- 
tor to  have  them  for  that  purpose.  He  cannott 
by  virtue  of  his  lien,  prevent  the  King's  subject 
from  obtaining  justice  (m). 


Sm^SmSSm- 
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Of  the  Lien  upon  Funds  in  Court  and  other  Monies. 

An  attorney  is  entitled  to  have  his  costs  paid 
out  of  the  fund  in  court  belonging  to  his  client, 
and  may  obtain  an  order  to  stop  his  client 
from  receiving  the  money  recovered  in  a  suit  in 
which  the  attorney  was  employed,  till  his  bill  be 
paid  («). 

But  it  is  probajble  that  the  solicitor  has  a  lien 

(0  Alger  V.  Heford^  ifTaunt  38. 

(m)  Commerell  v.  Poynton,  i.Swanst  I.  Cresiwelly,  Byrtm^ 
14  Ves.  471.    Rose  v.  Laughton^  1  Ves,  6c  B.  349. 
(»)  Doug.  238. 
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bn  the  fund  recovered  iti  tlie  catise,  only  for  his 
costs  incurred  in  such  cause  (o). 

hi  a  case  of  Staines  v.  Maddox^  the  moi^ey 
recovered  was  brought  into  court  under  the  de- 
cree, and  put  out  tor  the  benefit  of  the  infants,  the 
plaintiffs,  and  tbe  defendant  was  to  pay  costs ; 
and  he  being  run   away,  the  solicitor  for  th? 
plaintiffs  moved  the  court   to  have  his  bill  of 
costs  paid  out  of  this  money  which  was  lodged 
ill  court :  and  insisted,  a  solicitor  was  alway$ 
considered  to  have  a  lien  on  the  money  recovered; 
because  it  was  by  his  means,  and  at  his  e^pensQ* 
T^'^prochein  amy^  who  was  father  to  the  plaintiffs, 
and  very  poor,  and  stood  liable  to  the  solicito/i 
joined  in  the  motion,  and  the  infants,  the  plaintiffs^ 
did  not  ojppose  it;    and  die  Lord  Chancellor 
Ranted  the  motion,  but  with  some  reluctance  (p). 
The  lien  of  the  solicitor  on  the  fund  in  court, 
which  is  the  result  of  the  proceedings,  caipiot 
De  aefeated  by  the  subsequent  insolvency  of  th^ 
client.     The  assign'ees  o^  the  insolvent  pan  onljj 
take  his  properlyV  subject  to  the  claims  by  which 
it  wiis  effected  against  liim .  (^). 

Where  ttie  solicitor  had  the  instrument  in  his^ 
possession  upon  vifKich  the  fund  depended,  and 
through  the  medium  of  which  only  the  money 
in  court  could  be  obtained  ;  it  was  held  that  his 
lien  could  ndt  bd  affectied  by  a  cOtnpromise 

(o)  I^ji  V.  Ckufc\y  4.  Mad.  ^3)^1. 
(p)  Pasch.  1 730,  Ijiowi/a  Rap.  ^19. 
((7)  lafarit  Moi^,  5  Mad.  462. 
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baring  taken  place,  or  by  the  money  having  been 
paid  into  court  (r). 

An  attorney  has  likewise  a  lien  for  his  bill  of 
costs  on  tnonej/  levied  bj)  the  sheriff  under  an 
execution  upon  a  judgment  recovered  by  his 
client,  and  is  entitled  to  have  it  paid  over  to  him, 
notwithstanding  the  sheriff  has  had  notice  from 
the  party  against  whom  the  execution  issued,  to 
retain  the  money  in  his  hands,  and  that  the  court 
would  be  moved  to  set  asidls  the  judgment  for 
irregularity ;  and  notwithstanding  a  docket  had 
been  struck  against  the  client,  who  has  become 
a  bankrupt  {i). 

If  the  defendant's  attorney  pay  to  the  plaintiff 
the  debt  and  costs  recovered,  after  notice  from 
the  plaintiff's  attorney  not  to  do  so  till  his  bill 
has  been  first  satisfied,  the  former  is  liable  to  pay 
over  a^ain  to  the  latter  the  amount  of  bis  lien 
on  such  debt  and  costs  of  the  suit  (^). 

And  if  a  plaintiff  collude  with  a  defendant's 
bail  and  his  attorney,  to  deprive  the  plaintiff's 
attorney  of  his  costs,  by  settling  a  debt,  and  ac- 
cepting a  part  payment,  without  the  intervention 
of  the  plaintiff's  attorney,  the  court  of  Common 
Pleas  will  not  restrain  the  plaintiff's  attorney  from , 
proceeding  against  the  bail,  in  order  to  recover 
such  costs  (u). 

(r)  Warral  v.  Joknwn,  a  J.  &  W.  ai8. 
(«)  Grifin  V.  Eyies,  i  H.  B.  1 32. 
(0  Read  v.  Dupper,  6  T.  R.'aftt . 
{uySvfam  V.  Stnaie^  %  N.  R.  99. 
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An  attorney  having  a  lien  on  the  papers  of  A. 
and  B.  jointly,  the  court  will  not  tiy  the  rights 
of  the  parties,  by  saying  which  shall  be  given 
up,  and  to  whom,  the  lien  being  satisfied  (a*). 

An  attachment  was  granted  on  the  Master^ 
allocatur  for  costs  due  from  the  plaintiff  in  the 
cause  to  his  attorney,  although  the  attorney  waa 
disqualified  from  practising,  by  not  having  taken 
out  his  certificate  at  the  time  of  the  business 
done,  the  plaintiff  having  received  the  whole  of 
the  debt  and  costs  from  the  defendant;  and  It 
was  held,  that  the  attorney  might  recover  the 
sum  without  the  aid  of  his  character  of  attorney^ 
by  treating  the  money,  so  received  by  the  plain- 
tiff for  the  costs  of  the  action,  as  received  pro 
tanto  to  the  use  of  the  attorney  (^). 

A  solicitor's  lien  in  bankruptcy^  as  in  a  cause 
is  upon  the  debt  and  costs;  namely,  the  clear 
result  of  the  equity  between  the  parties  {z). 


SECT.  4. 
Of  the  Lden  upon  Judgments  and  Avoardi. 

Attohnies  and  solicitors  have  likewise  a  lien 
xvpon  judgments  recovered  by  their  clients  for 
their   bill   of*  costs.     And  they  are  not  only 

* 

(jr)  Dvnean  y.  Bkhimand^  7  Taant  391.     1  Moore,  gg» 
(jr)  Dimond  y.  Ckrke^  1  Chit  sss. 
(j)  Ex  parte  Castle,  15  Ves,  jun.  539. 
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allowed  to  retain  the  money,  if  it  coipe  into 
their  hands,  for  the  amount  (a);  but  courts  both 
of  law  and  equity,  have  now  carried  it  so  far, 
that  an  attorney  or  solicitor  may  obtain  a^  order 
to  stop  his  client  from  receiving  money  recovered 
in  a  suit  in  which  he  has  beep  employed  for 
him,  until  his  bill  is  paid  (A).  And  if  the 
defendant's  attorney  pay  to  the  plaintiff  himself 
tne  debt  and  costs  recovered,  after  notice  from 
the  plaintiff's  attorney  not  to  do  so,  because  his 
l^ill  is  not  satisfied,  the  defend^t's  attorney  will 
be  liable  to  pay  oyer  again  tp  the  plaintiff's 
attorney  the  amount  of  his  lien  on  such  debt  and 
costs  of  suit  (c),  though  the  plaintiff  threatened 
tp  take  the  defendant  in  execution,  unless  the 
money  due  to  hiip  was  immediately  paid  (d). 

But  if  the  plaintiff  and  defendant  collusively 
settle  the  debt  and  costs  upon  an  execution,  in 
order  to  defraud  the  attorney  of  his  costs,  the 
attorney  cannot  sue  out  a  second  execution  on 
the  same  judgment  to  levy  his  costs,  but  must 
apply  to  the  court  (e). 

Where,  however,  a  defendant  took  a  receipt 
of  the  plaintiff  without  the  knowledge  of  his 
attorney,  for   a  subsequent  demand,  in  which 

{ft)  mtheU  T.  OldfiM,   4  T.  R.  123.     WM  v..  Hfik, 
Dpug.  396.    Taylor  v.  T^ham,  15  Yes.  jun.  73. 
(6)  Ter  Lord  JVJaoBfield,    WiUcvM  v.  Carmichael,   Doug. 

■I  »•  ^  -L.*  *  '  ^  '  '  ' 

104.  '  .. 

(c)  Welsh  V.  Jffofc,  Doujj.  3«6. 

(e)  GravcM  v.  Eadet,  1  Manh.  i  i%> 

,1}.       .  r  .Tc.    V|  .       , 
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Wa9  inserted  a  conseiit,  tbat  no  fnrther  proceedr 
mgs  should  be  kad  on  the  original  one,  ottf 
which  the  aetion  had  been  commenced,  and-  that 
each  should  pay  his*  own  expenses;  the  eourf 
held,  that  they  could  not  thereby  deprive  th0 
attorney  of  his  costs ;  and  that  he  might  go  on 
to  judgment,  and  take  out  execution  for  nominal 
daemages  and  costs  (/): 

And  the  lien  of  the  plaintiff's  attorney  upoa 
the  debt  and  costs  recovered  in  the  cause  afteif 
^ijflinnance  upon  a  wrft  of  ^ror,  must  be  satisfied 
before  Hie  defendants  are  entitled  to  set  Aem  off 
against  a  judgment  recovered  by  them  in  an** 
other  cause  against  the  plaintiff;  and  edcrtt  ia 
error  are  costs  in  the  cause  (gy. 

So'  also,  on  a  summary  s^lication  to  the 
court,  the  lien  must  be  satisfied  before  the  de* 
fendant  is  entitled  to  set  off  the  costs  recovered 
in  another  eause  (A). 

Though  the  court  will  not  interfere  on  behaif 
of  an  attorney,  and  prevent  the  plaintiff's  settling 
his  own  cause,  without  first  paying  the  attorney's 
bill,  yet  when  the  adverse  party  against  whom 
a  judgment  has  been  obtained^!  applies  to  get 
rid  of  that  judgment,  the  court  will  take  care 
fliat  the  attorney's  bill  is  satisfied  (i). 

And  the  court  wilt  not  permit  a  clerk  in  court! 

(J)  e  Prke,.  ^5,  Cole  v,  BenneU. 
ig)  Middleton  v.  HiU,  i  M.  &  S.  940. 
(A)  Randan  v.  FuUer,  6  T.  R.  45ft 
(0  Mitcfleay.  Otdjtem,  4T.  R.  H3* 
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to  be  defeated  of  his  remedy  for  his  Costs,  hy  a 
collusive  settlement  between  his  client  and  the 
Mher  party :  and  accordingly,  where  a  client^  at 
whose  suit  a  defendant  was  in  custody  for  non- 
payment of  costs  taxed  for  scandal  and  imper- 
tinence, executed  a  mere  voluntary  release  to 
the  defendant,  without  the  knowledge  of  the 
clerk  in  court,  the  Lord  Chancellor  would 
not  discharge  the  defendant  till  he  had  paid  the 
clerk  his  fees  (Jc). 

An  attorney  has  also  a  lien  upon  a  sum 
awarded  in  favour  of  his  client,  where  the  cause 
is  referred  to  arbitration,  as  well  as  if  recovered 
by  judgment;  and  if  the  defendant,  after  notice 
from  the  plaintiff's  attorney  to  pay  him  the 
amount  of  the  dams^es  and  costs  awarded,  pay 
it  over  to  the  plaintiff  himself,  the  attorney  may 
compel  a  repayment  of  it,  and  will  not  be  pre- 
judiced by  a  collusive  release  from  the  plaintiff 
to  the  defendant  (/). 


SECT.  5. 
0/  Partial  oHd  Umited  Lien. 

Although,  where  deeds  are  delivered  for  the 
purpose  of  conducting  a  suit,  the  general  lien 
must  prevail,  yet  where  they  are  delivered  for  a 
specific  purpose^  there  can  be  no  lien  beyond 

{k)  9  Vet.  35.     1  Bac.  Abr.  304. 
it)  Ormcrod  v.  Tatt,  t  E.  R.  464. 
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t^at  purpose :  as  where  the  deeds  are  delhrered 
for  the  purpose  of  showing  to  some  person  that 
ike  party  had  made  a  provision  for  debts  (m). 

The  lien  which  an  attorney  has  upon  the 
papers  in  his  hands,  is  only  commensurate  with 
tfie  right  which  the  party  delivering  the  paper* 
to  him  has  therein  {n). 

And  the  lien  does  not  extend  to  the  general 
debts f  but  only  to  what  is  due  to  the  attorney  in 
his  professional  character  (o). 

The  rights  between  party  and  party  are  held 
by  the  court  of  Common  Pleas  to  be  paramount 
to  the  rights  between  one  of  the  parties  and 
his  attorney.  Therefore,  where  one  party  owing 
rent  had  obtained  a  verdict  on  a  variance 
and  had  become  insolvent,  the  court  permitted 
the  avowant  to  amend  and  to  pay  the  costs  of 
the  former  trial  into  court,  as  a  fund  for  payment 
of  his  rent,  in  derogation  of  the  plaintiff's  at-^ 
torney's  lien  (p). 

And  so  in  the  Common  Pleas,  a  plaintiff  may 
compromise  the  action  without  consulting  his 
attorney,  if  there  be  no  connivance  to  cheat  the 
attorney  of  his  costs:  and  where  the  plaintiff 
received  the  debt,  and  a  certain  siim  towards 
the  costs,  and  the  fact  was  communicated  to  the 
attorney,  who  nevertheless  proceeded  to  execute 

(m)  Bakh  v.  Sj^et,  i  Turn.  9*i. 
(»)  BoUis  V.  Clarldge^  4  Tannt  807. 
(0)  Worral  v.  Jokmon,  .1  J.  &  W.  aig, 
(fi  BrotPM  V.  Sa^ce,  4  Tautit.  320. 


9  wirk  aC  mquixj,  aad  agned  final  judgment^ 
Ae  court  set  «0tde  the  procBedings  (f). 

Sq»  the  pltiatiff^a  adttornej;  cannoK  proceed 
Willi  a.  cauaa  witfaont  the  content  of  his  client, 
after  paymeat  of  the  debt  and  part  e£  the  oofltB> 
fer  the  purpoae  of  Eecovering  the  remainder  o£ 
the  costs,  to  which  his  right  is  doubtful  (r). 

But  if  a.  de&ndant,  after  action  boought,.  pay 
tbe  debt  to  tke.  plaintiff,  without  the  knowledge 
of  the  attorney,  and  without  disdiarging  thai 
Q06t39  the  {daiiitiff  has  a  right  to  proceed  in.  the 
action  for  the.  recovery  of  them  (s). 

So,  in  a  case  where  the  plaintiff  and  de» 
fendant  halving  brought  cross  actions  for  use.  and 
Qccupation  and  trespass,  it  was  held  by  the 
Qourt  of  Common  Pleas,  that  the  costs  of  one 
action  qoight  be  set  off  against  the.  other,  with- 
qfut  regard  to  the  attorney's  lien^  the.  rights  of  the. 
paitiea  being  paramount  (<)• 

And  upon  a  reference  of  many  causes  in.  the 
Common  Pleas  between  die  parties  (t/),  the 
i^tratox  awarded  payment  on:  the  one  side  o£ 
^8li/.  1  s^  6d.  and  on  the  other  side  of  i^pL  is. 
The  plaintiff  who  by  the  award  was  entitled  tfk 
receive  the  larger  sum^  had  brought  an.  action, 
for.  it  ia  the  court  of  King's.  Bench ;  whereupoa 

((j)  Chapman  v.  Haw,  1  Taunt  341. 

(r)  Charhoaod  v..  Berridge,  1  Esp.  Rep.  345% 

(#)  Jones  V.  Pamelif  f  Eait,  536-.  6  Eqn  Bep.  40. 

(0  Lomoi  Y^MMn^  $  Moora^  95. 

(k)  Vamandau  ▼.  J^Mff)  t  D.  k  R.  iJ9&^ 
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Bestj  ^^TJt.  htr  the.  defendsmt,  moored  in  this* 
coyrty,  that  the  sum  o^  140/.  &s.  ipight  be  seft' 
off  against  tjhe  sum  of  181  /•  i^.  6^.;  and  that. 
o|i  payment  of  the  sum  of '40/.  i$s,  6dii  being 
tifp  difference,  th^  awards  might  be  delivered  up. 
t9  be  canceUed;  he  suggested,  that  the  plaintifi*'» 
motive  for  suing,  in  the  KiQgs  Benph  was  a  hope 
tl^at  t^^^  d^fcindfint.  would  moYe.  that*  ^  pro-' 
ceedings  there  should  be  stayed ;  well  knowing, 
that  according  to  the  practice  of  that  court,  the 
attorney's  lien  must  be  satisfied:  anterior  to  the. 
s^-off ;  whereas  here^  the  claims  of;  the  parties  1 
are^  paramount  ta  the  attorney's. lien*. 

TJ^e.  .Courts  after  inquiring  whether  there  was. 
any .precedc^tf  for  their  ord^t^  an  award  to  be. 
delivered  up  to-  h^  cancelled,  and  upon  Bbsti 
a^itting  that:  he  had.  no  instances-  of  such:  a 
pi^tice,  unanimously  heldj  that  it  was  impose, 
sible  to  grant  the  rule. 

Whcore  there  werej  several  defendants^  somei 
of  whpm  mSfir^  ju<%raent*  by  d^fa:ult$  while 
the. others  went,  to  trial  and  obtained  a  verdict, 
the  court  of  Gonunoft.Pfleafi  permitted  the  costs 
and  damages,  on  the  judgment  by  default,  to  be 
deducted  from  th,e  x^opfts  taxed  on  the  poitea  to 
those  defendants  who  had  a  verdict,  (on  affidavit ' 
that  the  former  defendants  acted  under  the  au- 
thority of  the  latter,  who  had  undertaken  to  pay 
costs,)  notwithstandJiog  a  claim  of ; lien  by, the. 
attorney  on  the  costs.     Nor  will  the  court  of  ^ 
Common  Pleas  depart  from  the  rigour  of  this 
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rule,  though  it  should  appear  that  the  client  was 
insolvent,  and  diere  was  no  other  fund  out  of 
which  the  attorney  could  be  paid  (jr). 

But  in  the  case  of  Hall  v.  Oddy  (^),  Lord 
Bldon,  C.  J.  said,  he  found  this  to  be  the  settled 
practice  of  the  court  of  Common  Pleas,  with 
much  surprise,  since  it  stood  in  direct  contra* 
diction  to  the  practice  of  every  other  courts  as 
well  as  to  the  principles  of  justice. 

Heathy  J.  and  Rooke^  J.  said,  they  had  no 
objection  to  have  the  practice  reconsidered.  But 
RookCf  J.  added,  that  it  did  not  appear  to  him 
unfair  as  it  then  stood,  the  attorney  looking  in 
the  first  instance  to  the  personal  security  of  his 
client ;  and  in  a  subsequent  case  (z\  the  learned  ^ 
Judge  made  the  same  observation. 

The  same  principle  appears  to  be  followed  in 
the  court  of  Chancery^  with  respect  to  the  lien 
of  solicitors  on  costs,  where  different  demands 
arise  in  the  same  causCy  as  in  the  court  of 
Common  Pleas;  the  costs  in  such  case  being 
arranged  according  to  the  equities  of  the  parties, 
allowing  the  solicitor  a  lien  only  upon  the  balance 
remaining  under  that  arrangement  (a). 

(s)  Vayghan  v.  Davies,  a  II.  Bla.  440.  Dennie  ▼.  EiUof, 
1  H.  Bla.  587. 

(y)  3  Bos.  k  Pal.  39. 

(z)  Swaine  v.  Senate^  9,  N.  R.  99.  This  argument  is  often 
contradicted  by  the  Fact.  In  many  cases  attorn ies  are 
obliged  to  rely  entirely  on  the  successful  result  of  their  labours 
for  remnneration. 

(4)  Tavlor  ▼.  Popkam^  15  Ves.  jun.  7s,  but  it  does  not 
appear  to  be  so  where  the  demands  are  in  different  causes. 
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SECT.  6. 
Qf  the  Casei  where  no  JUen  can  be  maintained. 

If  an  attorney  or  solicitor  take  security  from 
liis  client  for  the  money  due  to  him,  he  thereby 
gives  up  his  lien  for  the  sum  secured  upon  any 
papers  then  in  his  possession,  or  which  ncay 
come  into  his  possession  afterwards  (6).  But 
this  doctrine  does  not  apply  to  sums  which  are 
not  covered  by  the  security ;  for  as  to  those  sums 
the  lien  remains. 

Though  an  attorney  is  entitled  to  a  lien  upon 
papers  which  come  into  his  hands  be/ore  the 
bankruptcy  of  his  client,  as  well  against  the  as* 
signees  as  against  the  bankrupt,  yet  according  to 
th^  general  rule  of  law,  that  no  one  can  subject 
his  jproperty  to  the  lien  after  he  is  become  a 
bankrupt,  papers  received  from  the  client  after 
his  bankruptcy  cannot  be  retained  (c). 

On  an  act  of  bankruptcy,  which  consists  in 
lying  two 'months  in  prison,  no  possible  lien  can 
be  acquired  after  the  first  arrest.  Thus,  upon 
an  act  of  bankruptcy  of  this  kind,  joint  and 


!•• 


{b)  Courll  V.  Stf/r/MOfi,  16  Vcs.  jun.  075. 

(c)  Ef parte  Bu*h,  7  Vin.  Ab.  74.  Ex  parte  BeU,  Co,  B.  L 
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separate  commissions  issued;  and  the  fonner 

bein^  established^  the  latter  was  superseded :  it 
was  held,  that  the  attorney  who  was  employed 

by  the  bankrupt  in  sustaining  the  latter  commis- 

sion  against  die  former,  had  no  lien  upon  ^e 

papers  delivered  to  him  by  the  bankrupt  after 

the  arrest ;  and  upon  petition  of  the  joint  ere* 

Aitors,  the  attorney  was  ordered  to  deliver  up 

tlie  papers  (d). 

So  there  can  be  no  lien  on  tne  probeedings 
under  a  commission  of  bankruptcy  even  for  th^ 
fees  of  enrolment  (e). 

',  Where  a  client  executes  a  deed  in  favour  of 
his  solicitor,  reserving  a  life  interest  and  power 
of  revocation,  it  is  the  duty  of  the  latter  to 
leave  a  counterpart  in  the  hands  of  his  client, 
and  he  cannot  refuse  to  produce  the  deed  on  th^ 
ground  of  lien,  and  no  consent  can  be  required. 

So  he  can  have  no  lien  on  the  will  of  his 
dlient,  which  is  an  instrument  that  may  be  altered 
^ven  in  articulo  mortis  (/). 

Though  an  attorney  has  in  every  case  a  parti- 
cular lien  upon  papers,  until  he  is  recompensed!^ 
for  the  trouble  of  drawing  them,,  yet  where  the 
property  in  papers  at  the  time  of  die  delivery  oi 
them  by  the  client  to  the  attorney  is  in  d  third 
person^  tlie  attorney  cannot'  detain  them  against 


(<Q  Ex  parte  Lee^  ft  Ves.  jun.  385^ 

(e)  iapdrte  Sanderton^  19  Ves.  jan.  161. 

(f)  Batch  V.  Symeif  i  Turn.  87. 
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the  owner  for  a  debt  due  from  the  client  (g). 
And  though  a  8<dicitor  haye  a  lien  on  a  deed  for 
his  costs,  yet  if  his  client  is  bound  to  produce  it 
for  the  benefit  of  a  third  person,  so  also  is  the 
fidicitor ;  the  right  of  lien  existing  only  as  be<- 
tween  his  client  and  him  (h).  And  if  a  tenant 
for  life  give  deeds  into  an  attorney's  hands,  die 
attorney  has  no  lien  upon  them  against  the  re- 
mainderman ;  for  that  would  enable  a  tenant  for 
life  to  charge  a  remainderman,  and  to  create  a 
greater  interest  in  another  than  he  himself  pos- 
sessed (i). 

If  writings  too  are  delivered  to  an  attorney 
under  a  special  agreement^  or  for  a  particular 
purpose^  upon  a  special  trust,  not  to  be  subject  to 
the  general  lien,  he  cannot  detain  them.  Thus 
where  the  plaintiff  had  an  estate  mortgaged  to 
liim,  and  the  defendant  who  was  an  attorney, 
and  who  drew  the  mortgage,  did  by  that  means 
get  all  the  deeds  relating  to  the  title  into  his 
possession,  and  refused  to  deliver  diem  to  the 
^plaintiff,  unless  the  mortgagor  would  pay  a  debt 
which  the  defendant  pretended  to  be  due  from 
him :  upon  a  motion  fiu*  a  rule  to  deliver  up  the 
deeds  to  the  plaintiff,  upon  payment  of  what  was 
due  for  drawing  and  engrossing  ihe  mortgage, 

(g)  Ex  parte  Bush,  7  Vin.  Ab.  74,  Ex  parte  BeUf  18  Au^ 
1S03,  Co.  B.  L.  429. 

(k)  Furlong  v.  Hawardy  3  Scho.  &  Lef«.il5. 

(t)  Ex  parte  Nesbitt^  9  Scho.  A:  Lef.  27^;  and  see  Hoare 
T.  ParkeTf  2  T.  R.  376. 
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the  court  was  of  opinion,  that  though  an  attorne  j 

might  detain  papers  until  the  money  be  paid  for 

drawing  them,  he  cannot  detain  any  ^Titings 
which  are  delivered  to  him  upon  a  special  trust, 

even  for  the  money  due  to  him  in  that  very  bu- 
siness ;  and  a  rule  was  accordingly  made  for 
delivering  up  the  deeds  (k). 

An  attorney  has  no  Hen  upon  the  person  of  Ae 
defendant  Thus  where  the  plaintiff  had  by  a 
new  attorney  entered  satisfaction  of  the  judg- 
ment on  record,  it  was  held  that  the  plaintiff  was 
entitled  to  be  discharged,  although  the  costs  of 
the  attorney  had  not  been  satisfied  (m). 

So  in  a  case  where  the  plaintiff,  having  chained 
the  defendant  in  execution,  died,  and  the  defen- 
dant's wife  took  out  administration  to  the  plain- 
tiff, the  court  ordered  the  defendant  to  be  dis- 
charged out  of  custody,  saying  that  the  plaintiff's 


{k) Lawiony.  DickenMm^  8  Mod.  306.  The  case,  however, 
€»pmne  Siirlut£^  t6  Vet.  jun.  958,  deci<lei,  that  a  mere  deli* 
▼ery  of  papeis  for  a  particular  purpoae,  aa  for  prepariog  a 
mortgage,  will  not  prevent  the  attorney  from  having  a 
general  lien,  there  being  no  special  agreement  to  that  effect. 

In  the  caae  of  Craddock  v.  Giiui,  where  a  suit  was  brought 
agsinst  an  attorney  for  money  received  to  the  plaintiff *s  use, 
and  the  attoruey  having  applied  part  of  the  money  to  pay 
himself  for  the  labour  and  expense  he  had  incurred  in  a  cause 
in  which  the  plaintiff  had  employed  him,  it  was  moved  to 
have  his  hill  taxed,  and  'a&  allowance  of  what  was  due ;  but 
the  court  refused  to  interfere  for  that  purpose,  i  a  Mod.  657. 

(m)  Mart  v.  Smith,  4  B.  &  A.  466.     Martin  v. 
1  ■•&  A.  4oe. 
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attorney  had  no  lien  on  the  judgment  for  hiB 
costs  (n). 

And  in  a  case  where  the  defendant  was  tff* 
rested  for  1 40  /.  the  plaintiff's  attorney  had  given 
directions  to  the  sheriff's  officer  not  to  discharge 
the  defendant  under  any  authority  from  the 
plaintiff,  without  the  consent  of  the  attorney,  he 
stating  that  he  had  a  lien  for  his  costs.  The 
officer  promised  that  he  would  not  discharge  the 
defendant  without  such  consent;  notwithstanding 
which  he  discharged  him  by  the  authority  of  the 
plaintiff  in  the  cause.  A  rule  nisi  had  been  ob- 
tained by  Chiity,  calling  upon  the  sheriff  to  pay 
the  plaintiff's  attorney  7  /.  \os..  the  costs  of  the 
action,  and  also  the  costs  of  this  application. 

Holt  now  showed  cause.  This  is  a  novel  ap* 
plication,  to  compel  the  sheriff  to  pay  the  costs 
of  the  plaintiff's  attorney;  and  if  it  succeed,  the 
effect  of  it  will  be,  to  extend  the  lien  of  the  at- 
torney to  the  person  of  the  defendant.  The  case 
of  Withers  v.  Hensley  (p\  is,  however,  an  autho- 
rity to  show  that  the  sheriff  was  not  only  justified, 
but  that  he  was  actually  bound  to  discharge  the 
defendant  at  the  command  of  the  plaintiff;  and  if 
so,  there  is  no  pretence  for  this  application. 

Chittyf  contr^.  In  Welch  v.  Hole  (/>),  Lord 
Mansfield  said,  that  if  an  attorn^  gave  no- 

(»)  Pyne  V.  £r&,  8  T.  R.  407* 
(0)  Cro :  Jac.  379^^ 
(p)  1.  Doagl.  358. 
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tice  to  the  defendant  not  to  pay  the  debt  till  his 
costs  should  be  discharged,  the  payment  even  by 
tbe  defendant,  after  such  notice,  would  be  a 
payment  in  hts  own  wrong ;  and  if  a  payment, 
even  by  the  defendant  himself,  could  not  be  sup- 
ported, and  the  attorney  is  not  to  be  deprived  of 
his  lien  by  the  defendant  paying  his  debt ;  he 
ought  not  to  be  deprived  of  it  by  the  act  of  the 
officer,  in  letting  the  defendant  go  at  large 
without  his  consent.  The  sheriff  is  liable  to  an 
action  for  false  imprisonment,  until  a  supersedeas 

issues. 

Ptr  Curiam:    The  effect  of  the  argument  is, 
that  the  sheriff  is  bound,  upon  the  representa- 
tion of  the  attorney,  to  detain  the  defendant  in 
custody,  until  he  has  the  consent  of  the  attorney 
to  disdiarge  him ;  so  that  even  if  the  plaintiff 
had  been  paid  the  costs  before  he  bad  consented 
to  the  discharge,  the  sheriff,  according  to  the  ar- 
^ment,  would  still  be  bound  to  detain    the 
defendant.     We  are,  however,  of  opinion,  that 
the  defendant  cannot  be  detained  if  the  plaintiff 
is  satisfied.    The  liability  of  the  sheriff  in  such 
cases  ought  not  to  depend  upon  the  truth  or 
falsehood  of  the  communication  made  to  him  by 
die  attorney;  nor  ought  the  burden  of  inquiring 
i»to  the  fact,  whether  a  lien  exists  or  not,  to  be 
thrown  upon  the  sheriff  (g). 

And  if  the  plsdntiff  compromise  the  debt  and 

{q)  Martin  v.  Francis^  3.  Bam.&  AM.  402. 
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coidts  with  the  defendant,  before  the  plaintiff's 
attorney  has  been  paid  his  bill,  the  court  will  not 
oblige  the  defendant  to  pay  him,  unless  he  gave 
the  defendant  notice,  before  the  compromiae,  not 
to  settle  with  the  plaintiff  until  his  bill  should 
be  discharged  (r). 

To  give  an  attorney  a  lien  upon  costs  he  must 
show  that  he  is  the  attorney  in  the  caiise,  and 
that  he  hassled  a  warrant.  An  attorney  has  a 
lien  for  his  costs  upon  the  sum  recovered  by  his 
client ;  but  it  is  not  so  clear  that  that  privilege 
extends  to  agents. 

A  defendant  being  sued  by  bill  as  an  attorney^ 
pleaded  by  an  attorney  who  had  not  filed  any 
warrant  to  defend,  and  on  a  motion  to  stay  the 
proceedings  in  the  action  (in  which  the  plaintiff 
was  nonsuited),  the  plaintiff  undertaking  to  set 
off  the  defendant's  costs  i^inst  a  judgment  debt 
in  a  former  cause  due  from  him  to  the  plaintiff, 
it  was  held  that  the  defendant  s  attorney  or  agent 
had  no  lieu  upon  the  costs  for  his  own  costs  in 
defending  the  suit  (f). 


SECT.  7. 

Of  the  Right  of  Set-qf. 

To  entitle  an  attorney  to  set  off  his  bill  in  an 
action  brought  against  him,  it  is  not  necessary 

(r)  IVeUh  v.  JETofe,  Doug.  3a6. 

(«)  Vansandau  v.  Burt,  1  D.  &  R.  169. 
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that  it  should  have  been  delivered  a  month ;  it 
being  sufficient  for  that  purpose  if  it  has  been 
delivered  long  enough  to  have  been  taxed  (0- 

If  a  client  has  his  attorney  s  bill  taxed,  he 
submits  to  pay,  and  cannot  afterwards  have  an 
antecedent  demand  deducted  out  of  it  (u). 

But  an  attorney  employed  by  a  petitioning 
creditor  before  the  choice  of  assignees,  and  conti- 
nued by  the  assignees  afterwards,  having  deli- 
vered his  bill  to  the  assignees,  including  all  the 
charges  incurred  by  order  of  the  petitioning 
creditor  in  the  first  instance,  and  having  received 
a  certain  sum  on  account  of  his  bill  generally 
from  the  assignees,  is  bound^  as  the  assignees 
themselves  were  by  the  25th  section  of  5  Geo.  2, 
c.  30,  to  appropriate  the  sum  so  received  in  re- 
duction of  the  charges  incurred  by  order  of  the 
petitioning  creditor,  and  for  which  he  was  origi- 
nally responsible ;  and  therefore  the  amount  of 
such  charges,  covered  by  the  sum  so  received, 
cannot  be  set  off  by  the  attorney  against  a  debt 
due  from  him  to  the  petitioning  creditor  on  his 
own  account  (v). 

(t)  Doug.  198, 199. 

(tt)  Anon.  T.  1752,    3  Vet.  451. 

(v)  Phillips  V.  Dicas,  15  East,  348. 
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SECT.    8. 

I 

Of  practmng  in  other  Courts  and  in  BankruptcUi* 

By  the  2  Geo.  2,  c.  23,  sect  10,  any 
person  who  shall  be  sworn  admitted,  and  en- 
rolled to  be  an  attorney  in  any  of  the  courts  of 
King's  Bench,  Common  Pleas,  Exchequer, 
Courts  of  Great  Sessions,  counties  palatine  of 
Chester,  Lancaster  and  Durham,  or  who  shall 
be  sworn,  admitted  and  enrolled  to  be  a  soli- 
citor in  the  court  of  Chancery,  court  of  Equity  in 
the  Exchequer  Chamber,  court  of  the  Dutchy 
Chamber  of  Lancaster  at  Westminster,  courts  of 
Equity  of  the  counties  palatine  of  Chester,  Lan- 
caster and  Durham,  and  of  the  G  reat  Sessions 
in  Wales,  or  any  of  them,  as  hereinbefore  is 
directed,  by  and  with  the  consent  and  permUmn 
of  any  attorney  in  any  of  the  said  other  courts  of 
record  at  Westminster,  courts  of  the  counties 
palatine  of  Chester,  Lancaster  and  Durham, 
courts  of  Exchequer  at  Chester,  and  courts  of 
the  Great  Sessions  in  Wales,  such  consent  being 
in  writingy  signed  by  such  attorney,  and  in  the 
name  of  such  attorney,  to  sue  out  any  writ  or 
process,  or  to  ^commence,  carry  on,  prosecute  or 
defend  any  action  or  actions,  or  any  other  pro- 
ceedings in  such  court,  notwithstanding,  such 
person  is  not  sworn  or  admitted  to  be  an  attor* 

Y3 
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ney  of  such  courts  any  law  or  statute  to  the  con- 
trary notwithstanding. 

And  an  attorney  may  sue  out  and  prosecute 
a  commission  of  bankruptcy,  without  being 
adn^itted  a  solicitor  of  the  Court  of  Chancery, 
and  may,  therefore,  recover  his  fees  for  such 
business  in  an  action  (tv). 

A  solicitor  in  Chancery  may  practise  in  the 
equity  side  of  the  court  of  Exchequer,  without 
being  admitted  a  solicitor  in  the  latter  court  (of). 

But  a  solicitor  of  the  equity  side  of  the  court 
of  Exchequer  is  not  entitled  to  practise  in  the 
court  of  Chancery ;  nor  if  he  does,  can  he  maintain 
an  action  for  the  amount  of  his  bill.  And  semble, 
that  a  solicitor  of  the  court  of  Chancery  cannot 
by  consent  in  writing,  authorize  a  solicitor  of 
the  court  of  Exchequer  to  practise  there  in  his 
nwne  (y). 


a£CT.  9. 

Of  the  right  to  attend  Professioneify  on  Proceedings  be/ore 

Magistrates. 

Pending  an  investigation  before  a  justice  of 
the  peace,  it  has  been  decided  that  an  attorney  has 
no  right  to  comment  upon  the  evidence  offered ; 
and  that  he  has  no  right  to  be  present  at  such  an 

(w)  mikinsonv.  Diggell,  i  B.  &c  Cr.  158.  2  D.  &  R.  30a. 
{»)  Mtddowcroft  ▼,  Holbrooke^  1  H.  B.  50. 
.  (ji^  FmemU  v. Hoit^  4TaiiDt.  4^9. 
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inquiiy,  although  it  may  often  be  permittfid  as  a 
matter  of  courtesy  (z). 

So  in  Jtejp  v.  Justices  of  Staffordshire  (a),  it  was 
held,  that  an  attorney  has  no  right  to  be  present 
on  the  hearing  of  an  information  on  the  Game 
Laws :  and  therefore,  where  an  attorney  fior  a  de« 
fendant  was  excluded  by  the  magistrates  from  tbt 
justice-room,  the  court  refused  a  criminal  iuSat^ 
mation  against  the  magistrate  on  that  ground* 

This  decision,  however,  must  not  be  eonsi^ 
dered  as  authorizing  justices  of  the  peace  in  all 
cases  and  under  all  circumstances  to  exclude  a 
party  from  the  benefit  he  may  wish  to  derive 
from  his  attorney's  presence  on  the  hearing  of  an 
information  on  a  penal  statute.  When  a  ma^ 
gistrate  acts  ministerially,  and  is  examiniog  a 
party  on  a  criminal  charge,  it  may  be  essential 
for  the  purposes  of  public  justice  that  the  exami* 
nation  should  be  private ;  and  not  interrupted  by 
the  interference  of  an  attorney  for  the  prisoner ; 
though  even  in  that  case  the  counsel  or  attorn^ 
of  such  prisoner  is  frequ^fkdy  permitted  to  be 
present  and  advise  him  what  questions  he  shouU 
answer.  But  when  a  magistrate  acts  judiciaHy, 
and  he  is  about  to  hear  an  information  and  pnw 
ceed  to  conviction,  many  cases  may  occur  io 
which  the  practice  of  excluding  an  attoraiigp 
would  be  unreasonable.  In  courts  of  justice,  in 
general,  a  defendant  upon  a  charge  of  any  offence 
not  amounting  to  felony  has  a  right  to  appear 

(z)  Rex  V.  Bornm^  3  9<  4<  A.  43B.        ^s>  I  QUt»  8 17* 
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and  defend  by  attorney  (b) ;  and  the  proceedings 
of  justices  of  the  peace  by  summary  conviction 
being  matter  of  record  (c)-why  should  a  party 
be  deprived  of  the  same  means  of  defence,  on 
ncK  a  proceeding,  as  in  other  courts  ?  Suppose 
a  defendant  illiterate  or  uninformed,  and  exposed 
to  a  prosecution  on  the  game  laws,  involving 
many  complicated  points  of  law,  and  especially 
title,  it  would  frequently  happen  in  prosecutions 
before  a  magistrate  that  the  expense  of  counsel 
would  be  greater  than  the  defendant  could  afford, 
or  it  might  happen  in  a  distant  part  of  the 
country,  that  no  counsel,  or  any  advice  whatever 
except  that  of  an  attorney,  could  be  procured  in 
time,  it  would  then  be  rather  anomalous  to  main- 
tain>  that  on  the  trial  of  a  cause  in  a  superior 
court  the  defendant  may  have  the  benefit  of  his 
legal  advisers,  and  that  they  are  to  be  excluded 
on  a  summary  proceeding  before  a  magistrate 
acting  judicially.  In  The  King  v.  Simpson  (d),  it 
was  held  that  a  conviction  for  deer  stealing  might 
be  made  in  the  absence  of  a  defendant,  and  upon 
an  appearance  by  an  attorney  appointed  by  him 
to  ddend  for  him ;  and  the  court  said,  ^^  We  think 
that  it  is  certainly  good,  for  the  offender  may 
entrust  his  defence  to  another^  and  the  justices 
cannot  enforce  him  to  appear  in  pej^on  (e)." 

(6)  Bac.  Ab.  Attorney,  B. 

(c)  Paley  on  Convictions,  38. 

(d)  1  Str.  44, 

(tf)  Pud^,  107.    1  Chitty,  917. 
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This  question  was  very  fully  discussed  in  the 
case  of  Car  v.  Coleridge  and  another  (/),  the 
report  of  which  comprises  all  the  law  of  the 
subject ;  and  as  the  point  is  particularly  interest- 
ing to  the  profession,  the  arguments  of  counsel, 
as  "well  as  the  judgment  of  the  court,  are  in 
substance  here  presented. 

It  was  an  action  of  trespass  for  assaulting  the 
plaintiff  and  forcing  him  out  of  a  certain  room, 
whereby  he  was  prevented  from  transacting  his 
business. 

The  defendants,  besides  the  general  issue, 
pleaded  a  justification,  that  they  were  justices 
of  the  king  for  the  county  of  Devon,  and  were 
assembled  to  take  the  information  of  the  prose* 
cutor  and  witnesses  concerning  a  felony  charged 
to  have  been  committed  by  G.  B. ;  and  that  the 
plaintiff  not  being  summoned  as  a  witness,  nor 
charged  as  a  party,  wrongfully  entered  the 
room ;  that  he  was  requested  to  leave  the  room^ 
but  refused,  and  continued  in  contempt 

The  plaintiff  in  his  replication  stated,  that  he 
was  one  of  the  attomies  of  the  King's  Bench ; 
and  that  G.  B.  being  apprehended,  bad  informed 
the  defendants  that  upon  the  examination  of 
certain  witnesses  his  innocence  would  appear 
That  defendants  permitted  him  to  go  at  large,  to 
bring  such  witnesses  before  them.  That  G.  B. 
being  an  illiterate  person,  and  unskilled  in  the 

(/)  6  B.  &  A.  37;  and  for  a  more  detailed  report*  lee 
9  D.  &  B.  96. 
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laws,  applied  to  the  plaintiff,  as  such  attorney, 
to  accompany  him  before  the  defendants,  and 
advise  and  assist  him  in  making  his  defence,  and 
examining  the  prosecutor  and  his  witnesses. 
That  plaintiff  accepted  the  retainer,  and  accom- 
panied the  accused  before  the  defendants,  and 
in  so  doing  necessarily  entered  tbe  room ;  and 
thereupon  informed  the  defendants  that  he,  the 
plaintiff,  then  was  such  attorney,  and  that  he 
had  been  so  retained,  and  he  continued  there 
until  the  trespass,  &c. 

To  this  there  was  a  demurrer  and  joinder. 

In  utpport  of  the  demurrer : 

It  was  contended  that  there  was  no  authority 
that  could  be  produced  in  support  of  the  claim 
of  an  attorney  to  attend  at  an  examination  on 
behalf  of  a  party  accused  of  felony ;  and  that  the 
only  cases  bearing  on  the  subject  appeared  to 
authorize  the  opposite  conclusion. 

In  Rex  V.  Justices  of  Staffordshire  (g\  there  was 
an  opinion  thrown  out  incidentally  by  Barley  J. 
that  even  in  the  case  of  a  summary  conviction 
under  the  game  laws,  an  attorney  had  no  right  to 
be  present  That  was  a  much  stronger  case  than 
this ;  for  there  the  magbtrate  acts  judicially ;  but 
here,  he  is  only  making  a  preliminary  inquiry, 
for  the  purpose  of  ascertaining  whether  there  is 
sufficient  ground  to  commit  a  party  for  trial. 

The  case  of  Rex  v.  Borron  (A),  it  was  con* 
tended,  was  to  the  same  effect 

(g)  1  Chittv,  «i8.  (A)  3  B.  &  A.432, 
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The  first  statute  relative  to  this  subject  is  i  R.  3, 
c.  3,  by  which  power  was  given  to  one  justice  to 
bail  persons  arrested  for  suspicion  of  felony. 

Then  came  3  Hen.  7,  c.  3,  which  confirmed 
.  that  power  to  two  justices,  one  of  whom  was  to 
•  be  of  the  quorum. 

These  were  followed  by  the  1  &  2  Ph.  &  M. 
c.  13,  which  required  both  justices  to  be 
present  together  at  the  time  of  bailing  the 
prisoner;  and  in  the  4th  section,  directed  the 
magistrates,  previously  to  their  taking  bail,  to 
take  the  examination  of  the  prisoner,  and  the 
information  of  them  that  bring  him.  And  this 
was  afterwards  extended  by  the  2  &  3  Ph.  &  M. 
c«  10,  to  the  cases  of  commitments. 

It  was  contended,  that  in  all  these  statutes  the 
legislature  seemed  to  have  contemplated  one 
agent  only  in  this  preliminary  examination, 
namely,  the  magistrate,  and  did  not  appear  to 
have  considered  it  as  at  all  analogous  to  a  trial, 
in  which  both  sides  were  to  be  heard.  That  the 
proceeding  was,  in  these  cases,  ejc  parte  only, 
and  the  presence  of  an  attorney  for  the  prisoner 
could  not,  therefore,  be  necessary. 

In  Dalton's  Jtcstice,  c.  164,  p.  407,  the  law 
on  the  subject  was  laid  down  very  strongly,  and 
showed  how  little  discretion  a  ma^strate  had  in 
inquiries  of  this  nature.  He  says,  that  "  where 
any  felony  is  committed,  and  one  brought  before 
a  justice  of  the  peace  on  suspicion  thereof,  the 
justice  ought  to  commit  or  require  bail,  though 
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it  shall  appear  to  him  that  the  prisoner  is  not 
guilty  thereof ;  for  it  is  not  fit  that  a  man  once 
arrested  and  charged  with  felony,  or  suspicion 
thereof,  should  be  delivered,  on  any  man's  dis- 
cretion, without  further  trial." 

For  this  he  quotes  Crompton,  34,  and  Lam- 
bardy  229.  And  in  page  408,  after  enumerating 
persons  who  are  not  to  be  considered  as  credible 
witnesses,  he  adds, 

"  But  if  one  be  brought  before  a  justice  of 
peace  upon  suspicion  of  felony,  although  tbe 
information  against  the  prisoner  shall  be  by  such 
witnesses,  yet  it  seemeth  safest  for  the  justice  of 
the  peace  to  take  their  information  for  the  king, 
and  to  bind  them  over  to  give  evidence  &c.  and 
to  commit  the  party  suspected,  and  upon  the  * 
trial  to  inform  the  justices  of  gaol  delivery  con- 
ceming  their  credit." 

[Bay ley y  J.  said  that  those  citations,  he  ap- 
prehended, were  not  law  at  the  present  time.] 

They  were,  however,  authorities  showing  what 
the  law  was  formerly,  and  how  little  discretion 
was  considered  as  vested  in  magistrates;  and 
Lord  ifo/e.  Pleas  of  the  Crown^  vol,  2,  p.  121, 
was  nearly  to  the  same  effect.  He  says,  "  If  a 
prisoner  be  brought  before  a  justice,  expressly 
charged  with  felony  by  the  oath  of  a  party, 
the  justice  cannot  discharge  him,  but  must  bail 
or  commit  him;*'  and  Hawkim,  lib.  2,  c.  15, 
s.  1 ,  adopts  the  opinion  of  Lord  Hale. 

k  was  then  contended,  that  the  presence  of 
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an  attorney  could  not  be  requisite  in  order  to 
examine  witnesses  for  thepHsoner ;  for  it  did  not 
appear  that  the  prisoner  bad  a  right  to  examine 
witnesses  in  that  stage  of  the  case.     If  the  roa« 
gistrate  proceeded  under  th^  statute  of  Ph.  Sg  M. 
he    must     examine    the    witnesses    on    oath. 
Now  at  the  time  when  that  statute  was  passed, 
the  witnesses  could  not  have  been  examined. 
It  was  true,  that  Lord  Coke,  3  Inst  79,  was  of 
a  different  opinion  ;  but  the  universal  practice, 
previously  to  the  1  Anrie,  stat   2,  c.  9,  s.  3, 
showed  the  contrary  ;  and  so  was  the  opinion  of 
Hawkins,  lib.  2,  c.  46,  s.  29.     If  so,  it  would 
seem  to  follow, '  that  it  was  not  competent  for  the 
magistrate  to  examine  witnesses  at  all  for  the 
•  prisoner,  and,  consequently,  that  the  presence 
of  an  attorney  could  not  for  that  purpose  be 
necessary. 

And  this  view  of  the  case  was  confirmed 
by  the  mode  of  proceeding  before  a  coroner, 
who  is  bound,  according  to  Lord  Hale,  Hist.  P.  C. 
vol.  2,  p.  62,  to  examine  witnesses  on  oath  on 
both  sides,  and  to  certify  the  whole  evidence  to 
the  justices  of  gaol  delivery.  In  that  case,  coun- 
sel were  allowed  to  be  present.  But  that  these 
proceedings  were  quite  distinguishable  from  the 
preliminary  examinations  before  magistrates,  and 
were  in  fact  distinguished  on  this  very  ground 
by  Lord  Hale  (h). 

(t)  In  Dalion,  c.  165,  p.  412,  it  is  laid  down  thus  :   ''  It  . 
seemeth  just  and  right,  the  justices  of  peace  who  take  in- 
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The  next  ground  for  the  presence  of  an  attor- 
ney was  supposed  to  be,  that  there  might  be  a 
question  as  to  bailing  the  prisoner ;  but  it  was 
argued  that  that  could  not  be  necessary.  In 
many  cases,  the  magistrate  had  no  discretion  to 
bail,  and  where  he  had,  he  was  solely  responsible, 
if  he  demanded  excessive  bail.  , 

That  the  present  claim,  if  established  as  a 
right,  might  lead  to  great  inconvenience.  How 
was  a  magistrate  to  know  whether  a  man  were 
an  attorney  or  not?  The  consequence  would 
therefore  be,  that  any  person  claiming  to  be  an 
attorney,  might  assume  the  right  to  be  present. 
Suppose  the  prisoner  to  be  one  of  a  gang,  it 

formation  against  a  felon^  or  a  person  suspected  of  felony,  « 
should  take  and  certify,  as  well  such  information,  proof  and 
evidence,  as  goeth  to  the  acquittal  or  clearing  of  the  prisoner, 
as  such  as  makes  for  the  King  and  against  the  prisoner ;  for 
such  ioibrmation,  evidence  or  proof  taken,  and  the  certifying 
thereof  by  the  justice  of  peace,  is  only  to  in/orm  the  King 
atid  his  justices  of  gaol  delivery  of  the  truth  of  the  matter." 
'*  But  query,"  he  subsequently  adds,  **  if  the  justices  of  peace 
or  coroner  may  take  upon  oath  such  information,  &c.  as 
maketh  against  the  King.  It  seemeth  no.  Upon  trials  of 
felons  before  the  justices  of  gaol  delivery,  the  said  jostioes 
will  often  hear  witnesses  and  evidence  which  goeth  to  the  ac- 
quittal of  the  prisoner,  yet  they  will  not  take  upon  oath,  but 
do  leave  such  testimony  and  evidence  to  the  jury  to  give 
credit,  or  think  thereof  as  they  shall  see  and  find  cause.*' 

If  this  be  the  law,  it  may  be  contended,  that  subteqiieiitlj 

to  the  1  i^nne,  st.  3,  c.  9,  s.  3,  the  justices  of  the  peace,  wh# 

before  should  have  heard  witnesses  in  defence  of  the  prisoner, 

'  but  not  upon  oath,  should  now  examine  those  witnesses  on 

oath. 
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miorht  afibrd  tbe  means  of  communication  with 
those  not  in  custody,  and  enable  them  to  evade 
justice.  There  could  be  no  such  thing  as  a 
secret  examination  of  the  witnesses,  which,  in  a 
preliminary  inquiry  was  often  absolutely  neces- 
sary. If  this  claim  were  allowed,  it  would  be 
difficult  to  distinguish  from  it  the  cases  of  pro- 
ceedings before  a  grand  jury.  Yet  it  had  never 
been  conceived  that  a  prisoner  had  a  right  to  be 
present,  either  in  person  or  by  attorney,  in  suck 
cases. 

Contrct  the  demurrer. 

It  was  urged,  that  tbe  question  was  one  of 
considerable  importance,  inasmuch  as  of  late 
years  the  cases  placed  under  the  summary  juris- 
diction of  magistrates  had  greatly  increased. 
Cases  of  smuggling,  and  those  under  the  excise 
laws  and  game  laws,  in  which  the  judgments  of 
magistrates  were  final,  and  affected  the  liberty 
and  property  of  many  individuals,  would  all 
follow  the  same  rule;  and  the  consequences 
would  be,  that  in  all  of  them  an  ignorant  party 
would  be  obliged  to  defend  himself  often  in  a 
nice  question  of  law,  without  having  any  right  to 
legal. advice  or  assistance.  Such  a  consequence 
would  have  a  tendency  to  produce  great  injus- 
tice, and  the  court  would  therefore  pause  before 
tibey  arrived  at  it. 

Here  the  plaintiff  claimed,  in  point  of  form,  a 
i  right  to  be  present  as  an  attorney ;  but  that  is 
.  not  the  substance  of  it ;    he  claims  really,  not  in 
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the  character  of  an  attorney,  but  in  that  of  a 
person  skilled  in  the  law,  or  of  an  advocate  for 
the  party  accused.  The  object  was,  that  the 
party  accused  should  have  the  full  benefit  of  an 
effective  cross-examination  of  the  parties  accusing 
him. 

This  would  not  affect  the  right  of  the  magis- 
trates, if  they  pleased  to  have  a  secret  examina* 
tion  of  the  witnesses,  which  was  obviously  a  mea« 
sure  of  police  only,  and  might  still  be  done  in  a 
previous  or  subsequent  stage  of  the  case. 

Here  the  examination  was  under  the  statute  of 
Ph.  iSg  J/.,  and  must,  by  law,  be  in  the  presence 
of  the  prisoner,  and  the  magistrate  acted  judi* 
cially.  The  object  was  to  throw  as  much  light 
as  possible  on  the  transaction.  Hawkins,  in  the 
passage  cited,  says,  that  the  party  accused  must 
be  either  bailed  or  committed,  unless  it  mani- 
festly appear  that  no  such  crime  was  committed, 
or  that  the  cause  of  suspicion  was  groundless. 
But  how  was  that  to  appear,  if  the  only  efficient 
mode  of  procuring  that  result  were  excluded? 
Suppose  the  accused  were  deaf  and  dumb,  or 
illiterate,  as  in  the  case  here,  or  a  foreigner ;  in 
those  cases  was  he  to  be  utterly  without  assist* 
ance? 

As  to  the  passages  cited  from  DaUan,  it  might 
be  safely  admitted  that  if  they  were  law,  this 
demurrer  could  be  supported.  But  they -were 
clearly  not  law. 

The  cases,  Res  v.  Justices  of  Staffordshire^ 
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and  Rex  v.  Borran  were  not  applicable.  For^  in 
the  first,  the  decision  of  the  Court  was  only  that 
no  criminal  information  could  be  granted.  But 
even  supposing  the  magistrates  had  acted  erro- 
neously, they  would  not  be  liable  to  a  criminal 
information ;  for  they  must  have  acted  corruptly 
also  to  induce  the  Court  to  interfere ;  and  the 
opinion  incidentally  thrown  out  by  Bat/ley,  J. 
was  not  at  all  necessary  to  the  decision.  The 
case  of  Res  v^  Borron  was  also  an  application  for 
a  criminal  information.  There  the  claim  was  for 
an  attorney  to  be  present  to  make  a  speech,  and 
conduct  a  prosecution  before  a  magistrate,  which 
was  very  different  from  the  present  case. 

The  proceeding  before  a  grtad  jury  was  quite 
distinguishable ;  diere  the  prisoner  himself  was 
not  allowed  to  be  present ;  here  he  was  neces- 
sarily present,  and  consequently  the  law  which 
required  his  presence  must  give  him  incidentally 
the  right  to  such  assistance  as  could  alone  make 
his  presence  useful  for  the  ends  of  justice.  And 
the  proceeding  before  a  grand  jury  was  ordinarily 
followed  either  by  immediate  discharge  or  trial 
in  open  court. 

In  the  case  of  an  inquisition  before  the  coroner 
a  party  had  a  right  to  attend  by  counsel,  and  yet 
there  no  particular  person  was  under  accusation 
at  the. time  {%). 

This,  case  was,  however,  stronger ;  for  here  a 
paMcular  ^individual  was,  in  the  first  instance, 

(i)  3  Sid*  101,  Earc(ee'»  cts«. 
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accuied  before  the  magistrate  who  was*  to  hear 
the  case,  and  to  decide  whether  a  committal  was 
to  take  place  or  not.  If  so,  it  was  surely  essential 
to  justice  that  the  fullest  materials  should  b^  af- 
forded for  his  decision^  which  could  only  be  by 
giving  to  the  accused,  who  might  be  illiterate? 
the  right  to  be  assisted  by  a  person  skilled  in 
the  law. 

[Bayleyy  J.  Is  not  the  circumstance,  that  the 
inquisition  may  be  conclusive  upon  them,  as  to 
the  flight,  the  ground  on  which  parties  have  a 
right  to  attend  before  a  coroner  by  counsel  ? 
Barclee  s  case  was  that  of  a  felo  de  Je,  and  the 
inquisition  was  therefore  not  traversable]. 

It  was  said  to  be  doubtful  whether,  any  wit- 
nesses could  be  examined  for  the  prisoner,  be- 
cause they  could  not  at  the  time  of  the  statute 
be  examined  on  oath.  But  the  authority  of 
Lord  Coke^  in  the  3rd  Institute,  was  strong  (and 
Lord  HalCj  Hist.  PL  Cr.  vol.  2,  p.  283,  assents 
to  it),  that  previously  to  the  statute  of  Anne 
there  was  no  known  law  against  the  examination 
of  witnesses  on  oath  for  the  prisoner.  The  sta- 
tute might  therefore  be  considered  as  declaratory 
of  the  law  in  that  respect  And  even  if  that 
were  not  so,  the  consequeivce  did  not  foUow ;  for 
the  attorney  was  at  all  ev^its- necessary  to  cross^ 
examine  the  witnesses  for  the  prosecution.  And 
this  was  the  more,  necessary,.,  inasmuch  as  their 
depositions,  certified  by  the  magistrates,  might 
afterwards,  in  case  of  their  deatii,  or  wilful  ab- 
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sence,  be  read  in  evidence  against  the  prisoner, 
on  the  ground  that  he  had  had  the  opportunity 
for  such  cross-examination  (k). 

In  this  case,  however,  it  appeared  on  the  re- 
cord, that  a  day  was  given  to  the  prisoner  by 
the  defendants,  in  order  that  he  might  produce 
witnesses.  The  objection  could  not  therefore 
be  taken  here.  The  claim  being  in  this  case 
founded  on  the  plain  principles  of  justice,  it 
was  incumbent  on  the  other  side  to  show  some 
authority  against  it.  This  they  had  not  done, 
and,  consequently,  the  plaintiiF  was  entitled  to 
the  judgment  of  the  Court. 

Abbott^  C.  J.  If  I  thought  that  our  decision 
in  favour  of  the  defendant  would  have  a  ten- 
dency to  produce  any  inconvenience  to  the  ad- 
ministration of  justice,  or  to  infringe  the  liberty 
of  the  subject,  I  should  certainly  pause  before 
I  agreed  to  it ;  but  as  I  am  convinced  that  it 
will  produce  no  such  effect,  and  that,  on  the 
contrary,  in  an  enlarged  view  of  the  subject,  it 
will  really  prove  more  beneficial  to  defendants 
than  the  opposite  conclusion,  I  do  not  think  it 
right  to  delay  giving  ow  opinion  respecting  this 
case.  The  plaintiff,  it  is  cl^r,  cannot  be  entitled 
to  succeed  unless  he  can  establish  the  position, 
that  every  person  accused  before  a  magistrate, 
whether  of  felony  or  misdemeanour,  has  a  right 
to  have  some  person  of  skill  in  the  law  to  attend 

(A)  See  Rtx  y.  Paine,  1  Salk.  281.     5  Mod.  163.  S.  C. 
«  Htwk.  P.  C.  lib,  2,  c.  46,  8.  3  to  10. 
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on  his  behalf.  The  case  cannot  be  put  on  the 
nature  of  the  plaintiff's  character  as  an  attorney, 
for  it  is  no  part  of  the  proper  duty  of  an  at- 
torney to  attend  in  such  cases.  He  must  attend 
only  in  the  character  of  an  advocate.  Now^  if 
such  a  right  as  this  really  existed,  one  would  ex- 
pect to  find  it  recognized  in  some  of  our  books 
of  authority.  It  is  true  th^t  in  practice  magis- 
trates do  permit,  on  many  occasions,  the  pre- 
sence of  advocates  for  the  parties  accused.  Such 
a  practice  is  undoubtedly  very  convenient  where 
doubts  arise  on  matters  of  law,  respecting  which 
the  magistrates  (who  must,  however,  be  consi- 
dered by  the  Court  as  competent  to  judge  in  such 
cases)  may  wish  to  have  the  benefit  of  legal  as- 
sistance. But  it  does  not  follow  from  the  exist- 
ence of  such  a  practice  that  there  is  any  such 
right  as  that  now  claimed.  The  right,  if  it 
existed,  might  be  productive  of  great  inconveni- 
ence. It  would  be  difficult  to  distinguish  be- 
tween the  cases  pf  an  offence  committed  by  one, 
and  that  of  one  committed  by  a  number  of  indi* 
viduals.  And  yet  in  the  latter  case,  if  an  attor* 
ney  has  a  right  to  attend,  where  one  out  of  a  gang 
is  examined,  he  may  obtain  and  convey  informal 
tion  to  the  rest ;  the^effect  of  which  might  be  to 
frustrate  the  justice  of  the  case.  Besides,  it 
must  follow,  that,  if  the  party  accused  has  this 
right,  it  cannot  be  denied  to  the  accuser.  The 
effect  of  that  would  be,  that  great  expense  and 
inconvenience  would  follow,  and  great  prejudice 
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to  the  prisoner  in  the  majority  of  cases ;  as  it 
would  be  much  more  likely  to  happen  that  a 
prosecution  should  be  attended  by  counsel,  than 
a  defence,  and  the  magistrate  would  be  probably 
as  much  influenced,  if  at  all,  by  an  advocate  for 
the  one  side  as  the  other.  The  nature  of  the 
proceeding  also  shows  that  this  cannot  be  pro- 
perly demanded  as  a  right.  What  is  it?  It  is 
only  a  preliminary  inquiry  whether  there  be 
sufficient  ground  to  commit  the  prisoner  for  trial. 
The  proceeding  before  the  grand  jury  is  precisely 
of  the  same  nature,  and  it  would  be  difficult,  if 
the  right  exists  in  the  ^present  case  to  deny  it 
in  that  This  being  only  a  preliminary  inquiry, 
and  not  a  trial,  makes,  in  my  mind,  all  the  dif- 
ference. At  a  trial  before  a  magistrate  it  may 
perhaps  be  different.  But  to  establish  the  right 
now  claimed  would,  as  it  seems  to  me,  be  pro- 
ductive of  great  inconvenience.  By  adhering  to 
the  present  practice  we  shall  prevent  this.  It  is 
far  better  and  safer  to  leave  it  to  the  discretion  of 
the  magistrates  in  each  particular  case,  whether 
they  will  admit  or  exclude  an  advocate  for  the 
accused  party.  I  think,  therefore,  that  our  judg. 
ment  should  be  for  the  defendants. 

Bay  ley,  J.  This  is  not  the  case  of  a  sum- 
mary conviction,  but  of  an  accusatipn  of  felony, 
and  the  decision  of  the  magistrate  is  not  con- 
clusive. Whenever  the  former  case  shall  arise, 
I  wish  not  to  be  considered  as  bound  by  die 
Writer  dictum,  which  I  am  reported  to  have  used 
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in  the  case  cited ;  I  am  opea  to  hear  that  poiut 
argued  whenever  it  becomes  necessary.  This 
question  is,  however,  quite  different;  and  my 
present  opinion  does  not  go  upon  any  distinction 
between  the  character  of  an  attorney  and  a 
counsel,  for  it  appears  to  me  that  neither  the 
one  nor  the  other  has  a  right  to  attend  in  such 
cases  as  the  present,  either  on  behalf  of  the 
prosecution,  or  for  the  prisoner.  As  to  the  pas* 
sages  which  have  been  cited  from  DaUotij  I  am 
by  no  means  satisfied  with  their  authority ;  for 
I  think  that  a  magistrate  is  clearly  bound  in  the 
exercise  of  a  sound  discretion  not  to  commit 
any  one  unless  a  primd  facie  case  is  made  out 
against  him  by  witnesses  entitled  to  a  reasonable 
degree  of  credit.  It  seems  to  me,  that  it  is 
only  a  privilege  to  the  accused  to  be  allowed  an 
adviser,  and  not  a  right;  but  it  may  be  very 
useful  for  a  magistrate  to  grant  it  in  many  cases, 
and  it  is  to  be  presumed  that  he  will  do  so  on 
all  proper  occasions.  Besides,  if  the  party  be 
really  innocent,  he  will  himself  be  able  to  sug* 
gest  to  the  magistrate  all  such  matters  as  may 
tend  to  elucidate  the  truth.  There  is  an  analogy 
between  this  case  and  an  inquiry  before  a  grand 
jury ;  and  if  it  be  hard,  as  it  is  argued,  that  a 
party  accused,  who  by  law  is  allowed  to  be 
present  at  the  inquiry,  should  be  deprived  of 
the  assistance  of  an  advocate,  in  how  much 
worse  a  situation  is  he  placed  before  a  grand 
jury,  where  he  is  not  even  allowed  to  be  present 
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himself;  and  yet,  in  that  case,  upon. a  bill  bein^ 
found,  a  warrant  immediately  issues,  upon  which 
he  may  be  deprived  of  his  liberty.     There  is  no 
authority  which  has  been  cited  in  favour  of  the 
right  now  claimed,  and  the  state  of  the  law  at 
the  time  when  the  statute  of  Ph.  ^  M.  passed, 
affords  a  strong  argiunent    against  it,    for  at 
that  peribd  the  witnesses  for  a  prisoner  could 
not  be  examined  upon  oath,    and    the   only 
possible  benefit  which  could  at  that  time  be 
derived  from  the  presence  of  an  advocate  for 
the  party  accused,  would  be  the  cross-examin- 
ation of  the  witnesses  for  the  Crown.     This, 
however,  is  a  narrow  ground,  and  I  do  not  rely 
upon  it  as  a  foundation  for  my  opinion,  which 
rests  upon  the  broad  ground,  that  this  is  entirely 
in  the  discretion  of  the  magistrate,  and  cannot 
be  claimed  as  a  right. 

Holraydf  J.  I  am  of  the  same  opinion, 
that  the  right  claimed  cannot  legally  be  sup- 
ported. A  magistrate,  in  cases  like  the  present, 
does  not  act  as  a  court  of  justice ;  he  is  only  an 
officer  deputed  by  the  law  to  enter  into  a  pre- 
liminary inquiry ;  and  the  law  which  casts  upon 
him  that,  jurisdiction  presumes  that  he  will  do 
his  duty  in  inquiring  whether  the  party  ought 
to  be  committed  or  not  The  claim  now  set  up 
must  b^  to  have  any  person  skilled  in  the  law 
prdsent  at  the  inquiry;  for  the  plaintiff  cannot 
rely  upon  his  legal  character  of  an  attorney. 
This  0laiim/ thevcfifi^rfe>  must  be  general^  that  any 
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person  skillejl  in  the  law  has  a  right  to  attend, 
or  it  cannot  be  supported  at  alL  Then,  can 
such  a  general  claim  be  supported  ?  There  is 
no  authority  in  the  books  for  it,  nor  is  it  agree- 
able to  the  usual  practice  in  such  cases.  It 
certainly  may  be  very  convenient  and  desirable, 
in  many  instances  where  legal  doubts  arise,  that 
a  party  should  have  such  assistance,  but  that 
alone  cannot  establish  the  general  right;  I  think, 
therefore,  that  as  the  magistrate,  in  cases  like 
the  present,  only  commits  the  party  for  the 
purpose  of  further  answering  the  charge  made, 
the  present  claim  cannot  be  supported. 

Besty  J.  In  the  case  of  The  King  v.  Borron, 
this  Court  declared  that  an  attorney  has  no 
right  to  be  present  at  an  inquiry  before  a  ma- 
gistrate on  a  charge  of  felony.  This  right  of 
an  attorney  was  not  the  principal  point  then 
under  our  consideration,  and  I  therefore  should 
not  feel  myself  precluded  by  the  authority  of 
that  case  from  again  examining  the  question.  I 
cannot  discover  any  ground  on  which  an  attorney 
can  claim  a  right  to  attend  an  examination  of 
this  sort,  either  for  the  prosecution,  or  the  pri- 
soner. What  authority  is  there  to  support  such 
a  right?  We  have  been  referred  to  none;  and 
none  can  be  found.  It  cannot  be  contended 
that  the  common  law  acknowledges  any  sucK 
right  It  is,  however,  argued,  that  the  ex- 
amination of  a  prisoner  by  a  magistrate,  under 
the  statutes  of  Ph.  8^.  M.^  is  a  judicial  inquiry^ 
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and  that  therefore  the  prisoner  has  a  right  to 
the  assistance  of  an  attorney.     But  the  historr 
x>f  these  statutes    proves   that  they  were   not 
intended   to  authorize   any  such  tibing.     The 
preamble  to  the  i  &  2  Ph.  <!§*  M.  c.  1 3,  informs 
us,  that  the  3  Hen.  7.  c.  5,  which  had  restrained 
the  power  given  ta  one  magistrate  by  1  Ric.  3, 
c.  3,  to  bail  persons  accused  of  felony,  had  not 
prevented  single  magistrates  by  sinister  means 
from  setting  at  large  the  greatest  offenders.   This 
statute,  after  declaring  what  offences  shall  be 
bailable,  and  the  manner  in  which  the  justices 
shall  proceed  in  admitting  them  to  bail,  directs, 
that  before  the  justices  admit  to  bail  they  shall 
take  the  examination  of  the  prisoner,  and  the . 
information  of  them  that  bring  him,  and  certify 
them  to  the  justices   of  goal  delivery.     This 
statute  did  not,  however,  require  any  examin- 
ation to  be  taken  where  the  prisoner  was  com- 
mitted.    I  think,  therefore,  that  the  principal, 
if  not  the  only,  object  of  the  Legislature,  in 
passing  this  law,  was  to  require  information  to 
be  given  to  the  justices  of  goal  delivery,  of  the 
cases  in  which  the  magistrates  had  admitted 
prisoners  to  bail;    and  was  not  to  institute  a 
judicial  inquiry.    The  information  thus  obtained 
was  found  useful  on  the  trials  of  prisoners,  and 
therefore  the  2  &  3  of  PA.  S^  M.  c.  10,  ex- 
tended the  provisions  of  the  former  act  to  the 
cases  where  the  prisoner  was  committed;  and 
the  only  object,  as  it  seems  to  me,  was  to  give 
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.  assistance  to  the  judge  before  whom  the  pii^ 
soners  wer^  to  be  tried ;  and  so  far  was  this 
examination  from  being  a  judicial  inquiry,  which 
means  an  inquiry  in  order   to  decide  on  the 
guilt  or  innocence  of  the  prisoner,  that,  as  the 
law  was    administered   a   few  years  after  the 
passing  these  statutes,  the  justices,  even  where 
it  appeared  that  a  prisoner  was  not  guilty,  were 
not   to    discharge   him  without   bail.    Dalttnb 
c  1 64*     The  modem  practice  is  indeed  different, 
and  is  more  consistent  with  law  and  humanity; 
and  I  refer  to  Dalton  only  to  show  that  it  could 
not  then  have  been  the  opinion  of  the  Profession 
that  this    examination  was    any  thing  like  a; 
judicial  inquiry.      It  has  been   argued,  that  a* 
prisoner  under  examination   should   have  the 
assistance  of  ah  attorney  to  cross-examine  the 
witnesses  for  the  Crown,  the  depositions  taken 
being  in  certain  cases  evidence  s^ainst  him,  on 
^cdunt  of  his   having  had  an  opportunity  for 
cross-examination.      But   this  does   not   mean 
cross*examining  by  counsel  or  attorney,  for  that 
formerly  was  not  allowed  to  a  prisoner,  even  on 
his  trial  (/).     Besides,  if  this  right  exists,  there 
can  never  be  any  private  examinations,  which 
are  very,  frequent,   and  often  very  necessary  for 
tbp  purposes  of  justice.     They  are  useful,  not 
mi^rely  (o  take  down  in  Writing  such  evidence  as 
is. to  be  offered  at  the  trials  but  to  find  where 

(0  Hawjuns,  lib,  a,  c.  39,  s.  i. 
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further  evidence  may  be  obtained,  and  to  get  at 
accomplices.  These  objects  would  be  defeated 
if  any  one  had  a  right  to  be  present  who  could 
convey  intelligence  of  what  had  passed.  It 
may  be  said,  that  as  the  prisoner  must  be  him- 
self present  he  may  communicate  with  his 
accomplices;  but  the  magistrates,  whilst  he  is 
under  commitment  for  further  examination,  may 
lawfully  prevent  him  from  giving  intelligence  to 
bis  companions.  It  may  be  extremely  hard  that 
an  innocent  person  shpuld  be  confined  for  an 
hour,  when,  if  he  were  allowed  professional 
assistance  and  witnesses  he  could  demonstrate 
his  innocence,  and  entitle  himself  to  his  dis* 
charge.  But  there  is  no  rule,  however  wise, 
that  does  not  produce  some  inconvenience  or 
hardship,  and  the  question  must  be,  does  the 
good  outweigh  the  evil.  Considering  how 
many  desperate  offenders  might  escape  justicoi 
and  proceed  uninterrupted  in  their  guilty  career, 
if  this  right  were  allowed,  I  have  no  hesitation 
in  saying  that  it  ought  not  to  be  admitted, 
and  that  we  ought  to  give  judgment  for  the 
defendants. 
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S£CT.   10. 

Of  the  Right  of  AttomUs  to  advocate  the  Cause$  of  their 

Ciientt  before  the  Court. 

The  claim  of  an  attorney  to  be  heard  on 
behalf  of  his  client  in  civil  cases,  rests,  of 
course,  upon  different  grounds  from  those  of 
the  claim  to  act  professionally  in  criminal  cases. 
In  the  latter,  the  party  must  appear  in  person  in 
every  stage  of  the  proceedings ;  not  only  on  the 
first  appearance,  but  also  on  pleading;  after- 
wards at  the  trial,  and  finally,  at  the  judgment; 
but  in  proceedings  of  a  civil  nature,  the  suitor 
need  not  personally  attend  in  any  part  of  them, 
but  has  a  right  on  all  occasions  to  appear  by 
attorney. 

A  zealous  advocate  for  the  honour  and  dignity 
of  his  branch  of  the  Profession  has  favoured 
the  author  with  some  of  the  materials  comprised 
in  this  section,  for  the  purpose  of  showing  that 
attornies  at  law  are  entitled  to  be  heard  on 
behalf  of  their  clients  in  all  courts,  and  on  all 
occasions,  where,  according  to  the  law,  the 
party  has  a  right  to  appear  by  attorney.  To 
the  suggestions  thus  furnished  the  author  has 
made  some  additions,  and  the  inquiry  is  intro* 
duced  not  only  in  compliance  with  the  wish  of 
several  of  his  professional  brethren,  but  as  a 
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matter,  if  not  of  positive  usefulness,  at  least 
of  some  interest  and  curiosity  to  the  Profes- 
sion (ni). 

Prior  to  the  time  when  attornies  were'allowed 
to  appear  on  behalf  of  their  clients,  the  parties 
attended  the  courts  in  person,  and  attornies  were 
only  permitted  for  special  causes  assigned,  such 
as  infirmity,  age,  and  inability  to  travel.     But, 

(m)  In  Cicero's  oration  upon  the  question  of  conducting 
the  prosecution  of  Verrbs,  reference  is  made  to  tlie  expert 
and  eloquent  solicitors,  [subicriptorihus  exercitatis  ct  disertis,] 
who  it  was  presumed  would  support  CaciLius.  The  soli- 
citors alluded  to  by  the  great  orator  are  not,  however,  treated 
very  respectfully ;  but  it  is  evident,  that  a  class  of  lawyers, 
similar  to  the  solicitors  of  our  courts,  were  in  the  habit 
of  assisting  the  principal  pleaders,  and  addressing  the  tri- 
bunals. 

Cicero  characterises  the  first  solicitor  as  a  man  of  years, 
but  a  novice  in  the  forum.  Another  he  describes  as  con- 
cerned only  in  petty  trials,  though  well  exercised  in  clamour ; 
and  others  he  assumes  will  be  taken  from  the  common  herd 
of  retainers.  The  weight  of  the  prosecution,  he  considers, 
will  be  sustained  by  AUknus  (the  clamorous  solicitor) ;  yet 
.  he  maintains,  that  AUienus  will  not  exert  his  utmost  power 
in  pleading,  but  restrain  his  eloquence  that  Coecilius  may  be 
enabled  to  shine. 

It  appears  that  the  solicitors  were  appointed  to  assist  the 
accuser  to  manage  his  prosecution^  and  none  were  allowed  to 
take  the  office  upon  them  until  they  were  empowered  by  the 
judges ;  and  it  is  obvious,  that  however  it  suited  the  purpose 
of  Cicero  to  undervalue  the  persons  selected  on  this  occasion, 
they  possessed,  in  common  with  the  profession  to  which  they 
belonged,' not  only  the  right  of  assisting  and  prompting  the 
principal  advocates,  bat  the  privilege  of  pleading  personally 
before  the  court. 
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as  we  have  seen  (n)^  the  appointment  of  attor- 
nies  in  all  civil  cases  is  of  great  antiquity. 
They  are  mentioned  so  early  as  the  statute  of 
Merton,  in  the  year  1235. 

In  the  court  of  Common  Pleas,  which  was 
established  at  Westminster  by  Magna  Carta^ 
the  only  officers  recognised  in  that  court  were 
Serjeants  at  law,  and  attornies  at  law ;  and  Ser- 
jeants as  well  as  attornies  have  been  from  time 
immemorial  privileged  from  arrest  as  officers  of 
the  court 

llie  Serjeants  and  attornies  appear  to  have 
been  the  only  persons  admitted  and  qualified  to 
practise  in  court.  The  former  seem  to  have 
been  anciently  admitted  into  the  degree  of  the 
coif^  as  at  present ;  and  attornies,  as  they  are 
now,  were  admitted  by  the  judges,  and  sworn 
into  office  in  their  respective  courts. 

The  records  of.  the  courts  sufficiently  prove 
the  early  origin  and  authority  of  attornies.  They 
are  named  in  every  record.  The  pleadings  are 
signed  by  the  Serjeants,  and  the  old  rolls  con- 
tain the  warrant  or  appointment  of  the  attorney; 
and  state,  in  the  form  which  is  still  continued, 
that  "  A.  B.  puts  in  his  place  C.  Z).,  his  at- 
torney ;  and  that  the  said  A.  JB.,  by  C.  D.,  his 
attorney,  comes  and  defends  the  wrong  and 
injury,"  &c. 

Now,  it  may  be  asked,  what  does  this  mean, 

(«)  Page  7,  ant€. 
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if  attornies  are  not  permitted  to  address  the 
court  on  "behalf  of  their  clients?  The  ancient 
law  which  allowed  the  appointment  of  attornies 
was  intended  evidently  to  confer  a  benefit ;  but 
here  the  client,  instead  of  being  in  a  better 
condition,  would  be  in  a  worse  one  for  appoint- 
ing an  attorney;  inasmuch  as  if  he  appear^  in 
person  he  can  plead  his  own  cause;  and  the 
courts  are  bound  to  hear,  and  frequendy  do 
hear,  parties  who  appear  in  person. 

It  seems,  that  anciently  attornies  not  only 
conducted  the  case  in  its  progress  to  trial,  but 
acted  in  court  as  advocates ;  that  they  read  the 
pleadings,  managed  the  evidence,  and  urged 
whatever  they  might  think  proper  for  the  ad- 
vantage of  their  clients. 

Even  so  late  as  the  3  James  1 ,  they  are  men- 
tioned as  "  solicitors  at  law,"  as  well  as  at- 
tornies;  and  by  the  rule  of  Mich.  1654,  no  one 
was  to  be  admitted  in  either  court  unless^  he 
had  practised  ais  a  common  solicitor ;  and  in  the 
King's  Bench,  "  common  solicitors"  were  not 
to  be  allowed  to  practise  unless  they  were  ad- 
mitted attornies  of  either  bench;  but  it  was 
provided  that  the  rule  should  not  extend  to  the 
managing  of  evidence  at  a  trial  (0). 

The  probability  that  attornies  formerly  acted 

(0)  In  the  old  book  of  practice,  before  referred  to,  [page 
1 17],  a  solicitor,  amongst  his  other  qualifications,  was  required 
to  possess  *'  a  free  and  voluble  tongue ;"  an  evidence^  at  least, 
that  some  talent  in  public  speaking  was  required  of  him. 
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as  pleaders  in  court  is  further  increased  by  the 
obligation  imposed  on  them  to  attend  the  court 
personally  during  a  certain  part  of  each  term, 
and  by  their  being  expelled  if  they  absented 
themselves  (/>)• 

The  circumstance  of  their  being  obliged  also 
to  become  members  of  an  inn  of  Court  or 
Chancery,  is  another  ground  for  concluding 
that  they  held  the  rank  of  advocates. 

Indeed  it  appears  evident  that  attomies 
must  originally  have  acted  in  the  character  of 
advocates,  as  well  as  ordinary  practitioners,  from 
the  fact  of  there  having  been  no  distinct  class 
of  barristers,  except  the  Serjeants,  until  a.  period 
long  subsequent  to  the  appointment  of  attomies. 
The  inns  of  court,  which  engross  the  privilege 
of  calling  their  members  to  the  bar,  were  not 
established  until  long  after  the  statute  of  Mer- 
ton  (ff).      It  is  to   be   observed  also,    that  the 

(p)  Vide  pages  15,  16,  17,  ante. 

{q)  Barristers  are  only  known  as  members  of  their  re- 
spective inns  of  court;  and,  having  no  protection  from 
arrest,  like  serjeanu,-  are  evidently  not  deemed  officers  of  the 
court. 

It  appears,  that  in  the  so  Edw.  1,  (lago)  the  chief  justice 
of  the  Common  Pleas,  and  the  rest  of  the  justices  of  that 
court,  were  appointed  to  provide  and  ordain  from  every 
county  certain  attomies  and  lawyers,  [attumatis  Sf  appren" 
ticiii,]  of  the  best  and  most  apt  for  their  learning  and  skill, 
who  might  do  service  to  the  king^s  court  and  people ;  anil  it 
was  directed,  that  those  so  chosen  only,  and  no  other,  should 
follow  his  court  and  transact  the  afiairs  therein ;  the  king  and 
his  council  then  deeming  the  number  of  seren  score  to  be 
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practical  duties  of  an  attorney  were  very  limited 
in  early  times,  compared  with  the  modem.  The 
different  officers  of  the  court  were  originally  in 
the  habit  of  preparing  the  various  writs,  and 
many  of  the  proceedings  which  are  now  entirely 
done  in  the  attorney's  office.  The  attorney  had 
little  else  to  do  than  furnish  the  first  instructions 
to  the  proper  officer,  then  to  deliver  the  usual 
notices  to  the  adverse  party,  and  afterwards  to 
collect  the  evidence  and  manage  the  cause  at 
the  trial.  Therefore  there  would  be  less  diffi- 
culty than  there  is  now  in  performing  the  duty 
both  of  attorney  and  advocate;  and  the  more 
especially  so,  as  the  extent  of  litigation  was 
then  comparatively  small.  Indeed  it  does  not 
appear  possible,  even  were  ii  desirable,  for  at- 
tomies,  in  the  present  times,,  to  fill  both  offices 
with'  the  vigilance  and  skill  which  are  essential 
to  the  interest  of  the  suitors,  and  which,  by  the 

sufficient  for  that  employ meiit;  but  it  was  left  to  the  discre- 
tion of  the  justices  to  add  to  that  number,  or  diminish,  as 
they  should  see  fit  *. 

There  appears  to  be  no  memorial  of  the  exact  time  when, 
or  certainty  of  the  places  where,  the  officers  of  the  court  and 
stud^ts  established  their  inns  or  hostels.  The  first  authentic 
evidence  of  their  existence  is  a  demise  t  from  the  Lady 
Cliflbrd,  in  the  time  of  king  Edward  the  third,  of  Cl^onTs 
Inn,  (now  one  of  the  inns  of  Chancery,)  apprenticiis  de  banco^ 
which  it  is  supposed  meant  the  lawyers  belonging  to  the  court 
of  Common  Pleas. 

•  ^  Plao.  in  Psil.  So  Sdw.  i.  rot.  5.  ia  dono.  iop.  Losd.  aa.  ifSA« 
p.104.  8«t(^.Rep.  lib.  9.  £tii9ta«SeIdaiiii«  fortes.  deLnd«Aii§^ 
cap.  I. '  t  £k.  iZ  Vi^yr.  3. 
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division  of  the  labour^  are  now  so  effectually 
bestowed.  •" 

Besides,  attomies  have  no  reason  to. complain 
of  any  abridgment  of  their  vocation ;  for  if  the 
range  of  business  has  been  curtailed  with  regard 
to  conducting  cases  in  court,  they  possess  equi- 
valent advanti^es  in  the  voluminous  instrucUons 
which  th^  prepare  for  the  bar,  and  in  th^  in- 
terlocutory proceedings,  which  are  now  almost 
entirely  conducted  by  themselves.  The  practical 
business  of  solicitors  in  courts  of  equity,. a  large 
part,  at  least,  of  which  was  formerly  transacted 
by  the  clerks  in  court  (r),  forms  no  insignificant 
addition  to  the  em[doyment  of  the  modem  prac- 
titioner. They  have  also  largely  shared  in  the 
division  of  the  business  which  formerly  belcmged 
almost  exclusively  to  the  money*scrivaier  (^). 

(r)  In  fiarto'  v*  Dmck,  6  Yes.  job.  687,  March  3d,  1809, 
the  Load  CHAircsx.LOR  said,  '^  I  believe  it  will  be  found 
that  the  soliciton  are  very  modern  officers  of  the  coart,  com- 
pared  with  the  clerks  in  coort*  And  see  the  petition,  £r 
parte  the  Six  CUrks,  3  Ves.  jnn.  589. 

(f)  Yet  aJthoQgh  the  qwmtum  of  professional  employment 
has  thus  been  increased  rather  than  diminished,  the  emolu- 
ments have  not  kept  equal  pace.  The  difference  in  the 
present  value  of  money,  and  its  value  at  the  time  when  the 
fees  of  attomies  were  fixed,  is  by  no  means  compensated  by 
the  extension  of  business.  Indeed,  there  seems  to  be  no  pn>» 
portion  between  the  change  which  has  taken  place  ih  the  iees 
of  counsel,  and  the  almost  stationary  condition  of  those  of 
attomies. 

Im  the  ehttrehwaidens  aocoont  of  the  pariah  of  St  Mar- 
garet, Westminster,  in  1476,  there  is  said  to  be  an  entry  to 
the  fi^owing  effect  t  "  Paid  to  Roger  FylpOtt,  learned  in  Ae 
law,  for  his  counsel-giving,  3  i.  S  rf. ;  with  4  rf,  for  hi;i  dinner," 
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a 

OF   TH£    PRIVILEGES    OF   ATTORNISS   AND 

SOLICITORS. 


Sect. 
1'.  Of  Prroikge$  in  Suing, 

3.  Of  Privileges  when  Sued. 

3.  0/  Privilege  against  Privilege, 

4.  Of  Privileges  in  regard  to  Evidence. 
S*  Of  Exemptions  from  Serving  Offices. 

6.  Of  Forfeitvre  and  Disallowance  of  Privilege* 

7.  Of  the  Writ  off  and  of  pleading  Privilege. 


SECT.    1. 
Of  PrtvU^es  in  Suing. 


An  attorney  is  supposed  to  be  always  present 
in  court,  and  on  that  account  he  has  many  privi- 
leges in  common  with  the  other  officers  of  the 
courL 

He  is  entitled  to  sue  in  his  ^wn  court  by 
€Machment  of  privikge  (a),  and  may  do  so, 
although  his  certificate  has  expired  and  not  been 
renewed,  provided  it  be  within  a  year  from  the 
expiration  of  the  certificate,  and  diOugh  he  bft» 

(«)  Gilb.  a  p.  3. 
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been  in  prison  for  above  a  year  before  the  suing 
out  of  the  writ  (i). 

When  an  attorney  sues  by  attachment  of  pri^ 
vilege  his  name  need  not  be  indorsed  on  the 
writ,  for  the  stat  2  G.  2,  c.  23,  s,  22  (c),  only 
extends  to  cases  where  the  attorney  sues  for 
another  person  (d). 

And  he  may  sue  by  common  process,  and  in- 
dorse his  own  name  on  the  copy  as  the  attorney, 
and  may  afterwards  declare  by  another  attor* 
ney  (e). 

Where  the  plaintiff  and  defendant  are  attor- 

(b)  Prior  v.  Moore^  t  M.  &  S.  605.    Ka^e  v*  DmtWp 
7  T.  R.  671, 

(c)  *'  That  every  writ  and  process  for  arresting  the  body^ 
and  every  writ  of  executioni  or  some  label  annexed  to  such  writ 
or  process,  and  every  warrant  that  shall  be  made  out  upon  any 
such  writ,  process  or  execution,  shall,  before  the  service  or 
execution  thereof,  be  subscribed  or  indorsed  with  Uie  name  of 
the  attorney,  clerk  in  cbart,  or  solicitor,  written  in  a  common 
legible  hand,  by  whom  such  writ,  process,  execution,  or  war- 
rant respectively  shall  be  sued  forth,  and  where  such  attorney, 
clerk  in  court,  or  solicitor,  shall  not  be  the  person  immediately 
retained  or  employed  by  the  plaintiff  in  the  action  or  suit, 
then  also  with  the  name  of  the  attorney  or  solicitor  so  imme- 
diately retained  or  employed,  to  be  subscribed  or  indorsed* 
and  written  in  like  maener^^and  that  every  copy  of  any  writ 
or  process  that  ^all  be  served  upon  any  defendant,  shall,  be- 
fore the  service  thereof,  be  in  like  manner  subscribed  or  in- 
dorsed with  the  nam^'of  the  attorney  or  solicitor  who  shall 
be  iuimediateTjr  retatneddr  etnployed  by  the  plaintiff  in  such 
writ  or  process/' 

(rf)  FiMs  V.  Lewin,  4  T.  R.  875. 
(c)  Jackson  v.  Barnard,  7  T.  R.  35. 
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nies  of  Afferad.  courts^  the  plaintiif  is  allowed 

his  privilege  of  suing  the  defendant  by  attach- 

.  msnt  (/),  jand  ia  this  case  it  is  commonly  said 

there  is   no    privilege  against  privilege,    or  in 

oAer  words,  the  privilege  of  the  plaintiff  takes 

away  that  of  the  defendant;   for  the  attendance 

.of  the  plaintiff  is  as  necessary  in  his  court  as  that 

:  of  the  defendant  in  his,  and  therefore  the  cause 

is  legally  attached  in  the  court  where  the  plaintiff 

is  an  officer  (^g). 

An  attorney  is  not  compellable  to  sue  in  a 
court  of  requests  unless  his  privilege  be  taken 
away  by  express  words.  The  statute  '39  and 
40  G.  3,  c.  104,  s.  10,  does  not  include  attomies 
plaintiffs.  Where,  therefore,  an  attorney  had 
sued  in  his  own  court  by  attachment  of  privilege, 
and  recovered  less  than  5  /.,  the  court  refused  to 
restrain  hun  from  taking  out  execution  for 
costs  (A). 

He  may  not  only  lay  the  venue  in  MiddleseXj 
but  can  retain  it  in  that  county,  although  the 
cause  of  action  arose  in  another,  for  his  attend- 
ance is  required  at  Westminster  (i).     And  even 

(J)  s  Brownl.  366.  3  Sir.  837.  1  Barnard.  K.  B.  183, 
aaS;  S.  C.'i  Blac.  Rep.  19.  Barnes,  44.  3  Blac.  Rep.  1335. 
But  see  sect.  3  6f  this  chap. 

(^)4Bac.  Abn  337. 
'    (A)  Johmom  v,  Bray^    3  B.  &  B.  698.    5  Moore,  633. 
Beard  v.  Parker,  7  £ast»  47.    3  Smith,  R.  53,  S.  S.,  and  see 
Dy.  387.  a.  in  mdrg. 

(t)  3  Salk.  668.  3  Vent.  47.  Pope  v.  Redfeame,  4  Bur. 
3037.    3'r-R.  573. 
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in  ateniilt  he  may  lay  iike  aclkm  in  MiddJa- 
sex  (k).  The  action,  also,  shall  be  retained  in 
that  county,  though  die  attachment  liras  Hot  a 
i^tatum  out  of  Middlesex  (/). 

But  if  he  suis  by  attachment  of  privilege  a 
defendant  resident  m  Wales  for  words  spoken 
jtherei  md  lay  the  venue  in  the  Welch  county, 
(in  order  that  the  icaMe  paifty  be  tried  in  the  nest 
Englibh  county),  and  the  judge  at  the  trial 
certify  that  the  defendant  was  resident  in  Wales, 
&c.  that  fact  thus  certified  may  be  suggested  on 
(the  judgment-roll,  in  order  to  entitle  the  de^ 
lie^dant  to  enter  judgment  of  nonsuit  under  stat 
13G.  3,c.  51  (m). 

Jjord  Kenyon^  C  J.  said,  '^  the  plaintiff  might 
have  exercised  his  privilege  by  laying  the  venue 
in  Middlesex,  buft  as  he  had  laid  it  where  the 
cause  of  action  arose,  and  where  the  defendant 
resided,  I  am  clearly  of  opinion  that  he  is  widun 

(k)  Barnes,  479,  4S7. 

(0  Barnea,  493. 

(m)  That  statute  enacts,  that  ip  case  the  plaintiff  in  any 
action  for  words,  &c.,  where  the  cause  of  action  shall  arise 
within  the  dpminioQ  of  Waks,  and  which  shall  be  tried  at 
the  assizes,  at  the  nearest  English  county  to  that  part  of 
Wales  in  which  the  cause  of  action  shall  be  said  to  ariae, 
shall  not  recover  lo/.,  in  such  case,  if  the  judge  wlio  tried 
the  cause  shall  certify  on  the  record  of  hisi  Prm  tjiajt  the 
defendant  was  resident  in  the  dominion  of  Wales  at  t)ie  tiin^ 
of  the  service  of  the  writ,  &c.,  on  such  fact  being  suggest^ 
on  the  record  or  judgment-roll,  a  judgment  of  n9iisuit  shall 
be  entered  against  the  plaintififl 
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llite  Welch  Aidicature  Act,  aad  that  ihe  iuggen- 
tioa  must  be  entered  on  the  Tecord  (n)." 

It  is  also  said  that  an  attorney  is  entitled  to 
have  bis  cause  tried  at  bar  (p). 


SECT.  d. 
()f  PrkiUges  what  SitetL 

Attornies  are  generally  privileged  fron^ 
arrest  They  enjoy  this  privilege,  as  well  as 
other  privileges^  on  accoont  of  the  su|qposed  ne- 
cessity of  their  attendance  in  court,  in  order  to 
tnoisact  the  business  of  their  clients  (/>). 

But  the  sheriff  cannot  take  notice  of  their 
privilege  (g);  nor  is  he  bound  to  discharge 
them,  even  i]^pon  producing  their  writs  of 
privilege,  except  wl^re  the  arrest  was  by  pro* 
cess  issuing  out  of  an  inferior  court,  in  which 
case  their  writs  of  privilege  ou^t  to  be  allowed 
tniianter  (r). 

If  an  attorney,  or  other  officer  of  the  King's 
Bench,  be  arrested  by  process  issuing  out  of  the 
same  court,  he  may  move  to  be  discharged  on 

(n)  Evona  v«  Jwes^  6  T.  R.  500.        (e)  6  Mod.  IS3. 

(jp)  1  ^od*  10. 

(9)  Co.   Lit.    131.    1    Salk.    1;    aod  Bee  Doug.  671. 
4TkiiDl.63i. 

(r)  Cas.  Pr.  C.  P.  2.    s  Blac.  Rep.  10874 
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common  bail  (s).  .  But  an  attoni^  or  officer  of 
a  different  court  was  formerly  obliged  to  find 
special  bail,  and  plead  his  privilege  in  abnte- 
ment  (0-  The  court  of  King's  Bench, .  however, 
stayed  the  proceedings  in  an  action  brought  in 
that  court  against  an  attorney  of  the  common 
pleas,  who  gave  notice  of  his  privilege,  but 
neglected  to  plead,  it  after  the  plaintiff  had 
signed  judgment  for  want  of  plea  {u). 

An  attorney  can  only  be  sued  in  his  own 

court  by  bill  (jc)^  even  as  the  acceptor  of  a  bill 

of  exchange  {y\    and  cannot  be  arrested,  or 

holden  to  special  bail  {z). 

In  a  case  where  an  attorney  was  arrested  on  a 

bill  of  exchange,  and  the  plaintiff  was  also  an 

attorney,   the  court  set  aside  the  proceedingps 

with  costs  (fl). 
An  attorney,  who  is  a  justice  of  the  peace  for 

a  borough,  if  sued  by  original  for  an  act  done  in 

his  office  as  magistrate,  may  plead  his  privilege 

in  abatement  (&). 

An  attorney  neglecting  to  take  out  his  certifi* 

cate  in  time  does  not  lose  his  privilege  until  the 

expiration  of  one  whole  year. 

(<)  1  Mod.  10.    3  Salk.  544.    1  Wils.  298. 
(0  d  Salk.  544.    d  Str.  864.     3  Ld.  Raym.  1567.  S.  C» 
1  Wili,  306. 
(«)  Gmynant  v.  ToUkrvy\  H,  54  Geo,  3.  K.  B. 
(Jf)  3  Bbc.  Com.  389.  «r 

\^)  Doug.  31s.     Comerford  V.  Price. 

(a)  1  Mod.  10.  (a)  Jikim  v. ,  8  Chtl.  69- 

(b)  Dqfy  V.  Oakes,  3  Taunt.  166. 
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The  defendant,  an  attorney,  had  neglected  to 
fenew  his  certificate,  which  expired  in  December 
last,  until  June,  and  having  been  arrested  in  the 
intcirval,  and  compelled  to  give  a  bail-bond,  ob- 
tained a  rule  nisi  for  his  discharge,  and  for  de 
Irvdring  up  ihe  bail*bond  to  be  cancelled,  on  the 
ground  of  his  privilege. 

Reader^  who  showed  cause,  objected  on  stat« 
37  G»  3>  c.  90,  s.  30,  that  the  defendant  not 
having  obtained  his  certificate  was  in  the  situa- 
tion of  an  attorney  who  had  ceased  to  practise, 
and  being  incapable  of  acting  as  an  attorney 
was  of  course  deprived  of  his  privilege,  and  he 
cited  Brooke  v.  Bryant  (c). 
.  EspinassCy  in  support  of  the  rule,  denied  that 
the  effect  of  the  defendant's  neglect  to  obtain  his 
certificate  was  to  suspend  his  functions  of  attor- 
ney during  the  interval,  though  it  made  him 
liable  to  a  penalty.  An  attorney  who  has 
neglected  to  renew  his  certificate  may  neverthe^ 
less  sue  by  attachment  of  privilege  (d). 

Lord Elknboroughf  C,  J.  The  statute  enacts  (e), 
that  every  person  admitted,  sworn,  and  enrolled 
as  an  attorney,  who  shall  neglect  to  obtain  his 
certificate  thereof /or  the  space  of  one  whole  year, 
shall,  Jrom  thenceforth^  be  incapable  of  practising 
by  virtue  of  such  admission,  entry,  and  enrol- 
ment, and  the  same  shall  from  thenceforth  be 

(<:)  7  T.  R.  95.         (rf)  Prior  ▼  Moort^  s  M.  fc  S.  605. 
(OS.  31. 
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null  and  void.  The  act  therefore  -atttaehes  Uie 
incapacity,  and  prescribes  the  time  "^^frrnn  tkeM» 
forth^  that  is  if  be  neglect  for  the  space  <yf  <me 
whole  year.  I  cannot  alter  the  tin^^  fixed  by 
the  statute  (/). 

In  a  case  in  the  Common  Pleas,  the  defendant, 
after  special  imparlance,  pleaded  his  privilege 
of  an  attorney  of  the  King's  Bench.  The 
plaintiff  replied  him  not  an  attorney,  tod  con- 
cluded to  the  country ;  and  on  demurrer,  judg^ 
m«it  in  chief  was  entered  for  the  plaintiff,  buit 
reversed  on  error ;  because  being  on  demurrer 
the  most  the  plaintiff  could  have  was  a  respondeat 
ouster.  Et  per  Curiam^  that  there  must  be  in 
this  case,  because,  though  the  replication  is  ill 
in  concluding  to  the  country,  yet  the  plea  is  i)] 
too,  as  coming  after  an  imparlance,  Aough  it  be 
a  special  one  (^g). 

An  attorney  of  the  King's  Bench  in  pleading 
•  his  privilege  against  being  sued  by  original, 
improperly  stated  the  custom  of  that  court  to  be 
not  to  compel  its  attornies  to  answer  an  original 
writ,  unless  first  prejudged  from  ihim  cttce 
(which  is  the  custom  in  the  GonusKm  Picas,  Irat 
not  in  the  Kipg's  Bench),  the  Court  kowevier 
held  {hat  enough  appearing  to  sustaili  llie  plea 
of  privilege  they  would  take  notice  that  an  at- 
torney could  only  b^  sued  by  bifi,  and  would 

(J)  Skkrow  V.  Taggf  ^  M.  &  S.  281. 
(g)  Strange,  539. 
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xeject  the  custom  whidi  bad  no  fouii4atiati  m 
airplu^age  (b\ 

Tlie  plea  of  aa  ;attpniey  to  an  action  so^d 
against  bim,  by  bill,  stating  bis  privilege  not  to  be 
compelled  to  answer  any  bill  to  be  exhibited 
against  him  in  the  custody  of  the  marshal,  ftc.^ 
and  concluding  that  the  Court  would  npt  take 
furtjber  QogawBce  of  the  action  aforesaid  against 
him,  (instead  of  praying  judgment  of  die  ImII, 
.and  that  it  may.be  quashed)  irill  not  be  taken 
as  a  pl^a  to  the  jurisdiction,  but  only  as  objects 
ing  to  the  Court's  taking  cognizance  of  the  ae- 
tioD  agaipst  one  of  its  attonues  in  thait  form : 
aiyi  therefore  the  Court  will  adjudge  the  bill  to 
be  quashed  (t). 

Aq.  attorney,  so  long  as  he  remaini^  on  record, 
shall  hiuve  his  priyilege  :  and  therefore,  where  'A 
was  moved  that  /•  S.  should  put  in  8f>ecial  bail, 
being  an  attorney  at  large,  and  having  discottp- 
tinned  his  practice,  the  court  said,  thalt  attormes 
at  large  have  the  same  privilege  with  the  eterks 
of  the  court,; a]$|i  :are  to  appear  dediein^Sem; 
and  they  were  not  mtji^ied  that  he  h$id  ditcmt^mied 
his  practice  (A).. 

An  attorney  of  the  Common  Pleas  being  av* 
rested  in  the  country  at  the  suit  of  an  attinmey  of 
the  King's  Bench,  gave  bail  in  the  King's  Bciftoh, 

{h)  Stoies  V.  Mason^  9  £.  R.  4^4* 
(i)  ChatUmd  v.  Thoml^y  is  E.  R.  544. 
{h)  If  an  aiUNmey  fibmiU  UnMetf  far  •  year,  by  th^  inew 
rules  he  loses  bis  privilege,    a  Lill.  Reg.  per  Gli%  Cb«  J. 
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which  was  filed,  and  then  a  declaraition  by  the 
bye  was  delivered  against  him  the  same  tarm,  at 
the  suit  of  another  man,  to  which  he  pleaded  his 
pririlege.  And  it  was  resolved^  1,  That  though 
A.  be  in  cuHodia  MarescaUi  MaresealcMj  at  the 
suit  of  B.J  yet  when  B.  declares  against  A.,  A. 
may  plead  his  privilege,  because  he  comes  here 
by  coercion,  and  had  no  opportumty  before  to 
take  advantage  of  it  (/)•  Conuzance  may  be  de- 
manded, though  a  man  be  in  custody  of  the 
marshal.  Pari  rathne^  he  may  plead  his  pri- 
vilege. Second  ResokUum :  It  A.  files  bail  at 
the  suit  of  B.J  and  in  the  same  term  a  declara- 
tion is  delivered  against  A.  at  the  suit  of  C, 
ji.  may  plead  his  privil^ne  against  C.  as  well  as 
against  jB.,  for  it  were  absurd  that  C.  who  tops 
his  suit  upon  the  action  of  B.  should  have  jnore 
liberty  or  advantage  against  A.j  than  B.  him- 
self had.  But  if  by  any  thing  A.  waves  his 
privilege  in  the  first  action,  he  is  then  obnoxious 
to  the  suits  of  every  body,  notwithstanding  his 
pirivilege.  3,  Resolved^  that  if  after  the  de*' 
fendant  has  waved  his  privil^e  he  shall  yet 
plead  it,  the  plaintiff  in  his  replication  must  show 
his  ivaver,  and  rely  upon  the  estoppel  (m). 

It  was  formerly  held  that  wi  attorney  when 
sued  In  the  court  of  King's  Bench  might 
change  the  vetme  from  any  place  in  which  it 

(J)  See  32  AsBis.  Bd»  4,  and  d6  Hes.  6»  7. 
(m)  HiU  8  &  g  Will.  3.  Lord  Raym.  135.  S.  C.    1  Satt.  u 
5  Mod.  310.    1  Salk.  173. 
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WM  kid  to  the  county  of  Middlesex  (n)  ;  but  it' 
was  not  so  in  the  Common  Pleas  (o).  And< 
now  he  cannot  change  it  as  a  defendant  in  either 
court  (/>). 


SECT.  3. 

Of  Prhikge  agamsi  Privilege. 

If  the  plaintiff  and  defendant  are  both  at- 
tomies,  the  defendant  must  be  sued  by  bill ;  and 
the  plaintiff  cannot  take  out  an  attachment  and 
hold  the  defendant  to  bailj  as  he  does  in  the  case, 
of  a  common  person.  This  case  therefore  is  an 
exception  to  the  general  rule,  that  privilege 
takes  away  privilege  (g)^ 

And  an  attorney  is  also  protected  from  being 
held  to  bail  by  other  attomies  of  the  same  caurtf 
and  if  sued  by  attachment  of  privilege  the  de- 
fendant may  plead  his  privilege  in  abatement,  or 
the  CQurt  will  discharge  him  out  of  pustody  and 
stay  the  proceedings,    but  without  costs  (r)« 

(ff)  Wigf^  V.  Morgan,  Str.  1049.  *  B.  R.  H.  ^85.     HqIH^ 
day  V.  Burgess,  Andr.  381. 
'  (0)  Barnes,  48a.  ( p)  See  sect  6.  post. 

(q)  RadcHffe  v.  Besley^  Stran.  1141.  Quare,  whether  this 
is  not  the  rule  in  cases  only  where  the  plaintiff  and  defendant 
are  attornies  of  the  same  court.  One  attorney  cannot  mrut 
another,  but  it  seems  he  nuiy  proceed  by  sgrviceabk  atta(di- 
ment  of  privilege  when  the  plaintiff  and  defendant  are  of 
different  courts.    See  Sect.  1  of  this  chap. 

(r)  Barber  v.  Fahner^  6  T.  R.  594.  NichoU  v.  Eark, 
8T.  R.  395, 
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But'  it  is  otherwifik  where  the  plaintiff  and  de* 
fendant  an  attornioB  o£  different  courts  (^). 

Thus  it  ¥ras  held,  that  an  attomcjr  of  die 
Common  Pleas  may,  for  a  debt  bondjide  (but  not 
a  note  colourably  indorsed  without  considera- 
tion), sue  an  attorney  of  the  King's  Bench  by 
attachment  of  privilege,  and  the  King  s  Bench 
attorney  would  not  be  entitled  to  privilege  {t). 

But  in  another  case  it  was  said  that  the 
plaintiff^s  privilege  ought  not  to  draw  a  de- 
fendant into  another  court.  In  the  case  referred 
to,  the  defendant  being  indebted  to  Sir  John 
Wray  by  promissory  note.  Sir  John  left  the  note 
with  Lunn,  to  put  it  in  suit ;  Lunn  contrived  to 
bring  the  action  in  his  own  name,  as  indorsee, 
and  arrested  Ascough  by  attachment  of  privilege, 
and  held  him  to  bail,  upon  an  old  notion  that 
privilege  cannot  be  pleaded  against  privilege  of 
equal  nature.  The  attachment  was  a  rum  omittas, 
without  an  attachment  to  warrant  it.  Per  Cur. : 
Attomies  privilege  is  for  the  sake  of  the  suitors ; 
one  attorney  is  not  to  sue  another  of  the 
same  court  by  process,  but  ought  to  do  it  by 
bill;  an  attorney  of  the  King's  Bench  ought 
to  sue  an  attorney  of  this  court  by  bill,  and  an 
attorney  of  this  court  ought  to  sue  an  attorney 
of  the  King's  Bench  in  like  maaner  {u). 

Where  an  attorney  of  the  King's  Bench  sues 

(js)  Vide  sect  i,  ipage  356. 
(0  a  Barneftf  as» 
(»)  8  Barnei,  34. 
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an  attorney  of  tke  Common  Pleas,  and  the  li^tter 
pleads  hia  privilege,  the  court  will  not  determine 
on  motion  whether  privilege  takes  away  pri- 
vilege {a?). 


SECT.  4. 
CfPrioUegca  in  regard  to  Evidence. 

CouuTS  of  justice  hold  inviolable  the  profes* 
sional  confidence  which  a  client  reposes  in  his 
attorney  or  solicitor  (y),  and  the  communications 
between  them  are  not  to  be  disclosed  at  any 
period.  The  privilege  is  given  for  the  benefit 
of  the  client,  not  of  the  attorney,  and  it  never 
ceases.  So  that  even  after  the  termination  of 
the  proceeding  to  which  the  communications  re- 
lated, or  after  his  dismissal,  the  attorney  is  still 
precluded  from  giving  any  kind  of  evidence. 
^^  It  is  not  sufficient  to  say,  the  cause  is  at  an 
end — the  mouth  of  such  a  person  is  shut  for 
ever"  (^z).  And  even  after  being  struck  off  the 
roll  the  prevention  still  exists  (a). 

And  die  rule  also  extends  to  an  action  between 
third  persons  (b). 

(«)  Haikrington  v.  Lawth,  T.  3  Otw.  s.  Str.  837.    . 

iy)  Lord  Say,  and  Seale't  case,  10.  Mad.  40.  Bull.  N.  P. 
3S4.    Cuts  V.  fickcring^  1  Ventr.  IQ?*    . 

(«)  Wilsons.  RastaU,  4T.  R.  759,  7^0.  A.  v.  Withers^ 
9^Can9«57^    Gainsfi>rd  v.  GroiiMiar,  2  Camp.  lo. 

(a)  EarlCkolmondeky  v.  Lord^  (Uinton,  19  Yes.  J.  3614 

(^)4T.  R.769.  .e     . 
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But  this  privilege  of  the  client  is  confined  to 
such  communications  as  are  made  with  reference 
to  professional  business  during  the  relation  of 
attorney  and  client  A  person  by  profession  an 
attorney,  but  not  employed  as  attorney  in  the 
particular  business,  which  is  the  subject  of  in- 
quiry,  is  not  within  the  rule,  although  he  may 
have  been  consulted  confidentially  (c). 

The  privilege  of  a  confidential  communication 
is  not  however  always  confined  to  such  as  are 
made  in  relation  to  a  cause.  Where  an  attorney 
who  was  consulted  upon  an  assignment  alleged 
to  be  fraudulent,  but  not  employed  in  drawing 
it,  was  called,  the  Court  held  that  his  evidence 
was  properly  rejected  (d). 

A  person  who  acts  as  interpreter  between  an 
attorney  and  his  client  stands  precisely  in  the 
same  situation  as  the  attorney  himself.  He  is 
considered  as  the  organ  of  the  atComey,  and  is 
under  the  same  conditions  of  secresy  (e). 

An  attorney  is  not  bound  to  obey  a  mbpcsna 
with  a  duces  tecum  of  papers  belonging  to  his 
client,  in  order  to  give  evidence  to  a  grand 
jury  to  prove  his  client  guilty  of  having  forged 
them  (/)• 

(c)  4T.  R.  759- 

(d)  Cromack  ▼.  Heatkcote^  8  B.  &  B.  4.  Moore  357. 
Cmitra  M.  S.  C.  Wadituortk  v.  Hohuhaw,  Coram,  AbhoH 
L.C.  J.,  Maith  ist,  1819,  cited  lb. 

(e)  Dm  Barrt  v.  Ucette,  Petka,  N;  P.  C.  78,  cttod  by. 
Lord  KenyoQ  in  4  T.  R,  75G. 

if)  3  Bur.  1688. 
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A  motion  was  <inade  in  the.  Qourt  of.  ckaneery 
to  compel  an  attorney,  to  produoe . papers  of  his 
client,  but  the  order  was  refused  with  costs  (g); 
And  the  Lobd  Chancellor  said,  he  never 
heard  at  law  of  a  subposna  duces  tecum  upon  an- 
attorney  to  produce  the  papers  of  his, client.  He 
remembered,  in  a  case  of.  forgery  at  Durham, .  a 
man  served  with  a  subpcena  to  produce  a  forged 
deed.  It  has  beea  sometimes  seen  in  a  ciriminal 
case ;  but  that  was .  not  a  precedent  to  be  fol- 
lowed (A). 

The  privilege  extends  to  every  communication 
for  professional  assistance,:  and  whether  made 
directly,  or  through  the  intejrvention  of  a  third 
person,  but  not  where  he  is  employed  in  matters 
not  professional,  as  in  a  treaty  for.  the  purchase 
of  an  estate  (1). 

A  clerk  to  a  defendant's  solicitor  being  called 
to  prove  the  identity  of  parties  to  a  suit,  it  was 
held,  that  as  a  bare  fact  cognizable  by  the  witness 
himself,  it  was  not  in  the  nature  of  a  confideiitial 
communication  between  attorney  and  client  (/:).  • 

Some  distinction  appears  to  exist  between  the 
privilege  of  secrecy  in  the  case  of  a  clerk  to  an 
attorney  and  the  attorney  himself.  Where  the 
clerk  afterwards  became  a  partner  it  was  held  the 
privilege  applied ;  but  quare  as  to  preventing  the 

(jg)  Wright  V.  Mayer  J  6  Ves.  jun.  a  80. 
ih)  Ibid.  282.     Dut  see  3  Bur.  1688. 
(1)  Walker  v.  WUdman,  6  Mod.  47. 
(k)  Studdif  V.  Sanders,  2  D.  &  R.  347. 
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clerk  fi^m  giving  evidence  c^  facto  which  have 
•ome  to  hifl  knowledge  in  hia  service  to  the  at- 
torney (/). 

On  a  demurrer  by  an  attorney  to  an  interro- 
gatory, for  that  it  would  be  divulging  the  aecrnta 
of  his  dient,  the  Court  held,  that  being  in  effect 
an  uiswer  upon,  oath,  and  upon  whidi  an  indJ^t^ 
meat  for  petjury  might  be  maintained,  such  eelfei 
was  as  conclusive  as  if  upon  an  examination  lA 
hiw  he  had  stated  the  efect  of  a  question  to  be 
a  disdosure  of  secrets  professionally  communi- 
cated ;  but  that  nei&ev  in  law  or  equity  would 
such  a  statement  as  that  contained  in  the 
demurrer  protect  him»  Over^ruled  accordingly^ 
but  leave  given  to  object,  by  demurrer  in  writing, 
on  his  being  re-examined  (m). 

But  it  seems  that  an  attomey^s  pirivikge  as 
to  confiifonlsal  communications  can  onfy  preivail 
where  they  are  of  ope  of  the  parties  in.  the 
cause  (n)* 

It  has  been  ruled  at  NUi  Prim  that  a 
perscm  who-  was.  consulted  confidentially  on.  the 
supposition  of  his  being  an  attorney,  when,  in 
fect'he  was  not  one^  is  oompeKable  to  answer  (o;)« 

And  propositions,  which  the  attorney  of  one 
party  had  been  professionally  intrusted  to  make 
to  th^  adverse  party,  diough  they  are  not  to  be 

(0  Earl  Chcknond^  v.  IdiriC^tmh  19  V^  J.  971. 

(m)  M&rgan  v.  Siamy  4  Mad.  54. 

(«)  ParkkurH  v.  LtMf^M^  2  SmumlU  ftou 

{0)  Fountain  v.  Ymmg^  6  Eip.  N.  P;  C.  113. 
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disclosed  fay  the  attorney  himself,    may  yet  be 
pfored  by  anodier  witness  who  heard  him  deliver 

The  attorney  of  a  party  in  &e  cause  may  be 
examined  like  any  other  witness  where  he  blew 
the  fact  before  tihe  retainer,  that  is,  before  ht 
was  addressed  in  his  professional  character  (^), 
or  where  be  has  made  himself  a  party  to  ^ef 
transaction  (r) ;  or  where  he  is  questioned  to  8 
etdhteral  &ct  within  his  own  knowledge^  ov  tor 
a  fact  which  he  might  have  known  without  being 
intrusted  as  attorney  in  the  cause  (s). 

Thus,  if  he  is  a  subscribing  witness  to  ai 
deed  he  may  be  examined  concerning  the  ex^ 
ecution  (/)• 

So,  if  there  be  a  question  about  an  erasum  in 
a  deed  or  will,  he  may  be  asked  whether  he  hsA 
ever  seen  the  instrument  in  any  other  state,  for 
it  is  a  fact  withhi  his  own*  knowledge ;  but  he 
ought  not  to  be  permitted  to  disclose  any  cOft^ 
fesaions  which  his  client  may  have  made  to  him 
on  the  subject  (u). 

(p)  Gainrford  v.  Grammar^  t  Camp.  10. 

(jq)  Cuts  V.  Pickerings  i  Veiitr.  197.    Lord  Sajf  and  Scak't^ 
case^  10  Mod.  40.    Boll.  N.  P.  384.  S.  C.  4  T.  R.  759. 

(r)  Diiffin  V.  Smith,  Peake's  N.  P.  C.  108.  Robson  ▼. 
Smpf  5  Eiip^  N.  P.  C.  5S.    Cowp.  845. 

(«)  Bull.  N.  P,  984.  Duckeu  rf  King9i<m't  casey  11  St. 
Tr.  353. 

(f)  Dae  dem,  Jwpp  v.  Andrem,  Cowp.  846*  iM«Mi  v. 
Ken^,  4  Esp*  N.  P.  C.  935 ;  5  Bip-  N.  P.  C.  59.  8.  C. 

(lO  BttIL  N.  P.  284.     1  Ventr.  i^* 
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If  an  attorney  were  present  when  his  client 
was  sworn  to  an  answer  in  Chancery,  he  might  be 
a  witness  on  an  indictment  for  perjury,  to  prove 
the  fact  of  taking  the  oath,  which  is  a  fact  not 
peculiarly  within  his  knowledge  as  an  attorney, 
and  not  committed  to  him  in  secrecy  (•r). 

And  the  attorney  of  one  of  the  parties  may 
be  examined,  as  to  the  contents  of  a  written 
notice  which  had  been  received  by  him  in  the 
course  of  the  cause,  calling  upon  him  to  produce 
papers  (j/)- 

Again,  in  an  actioh  of  debt  upon  a  bond^  the 
plaintiff's  attorney  was  admitted  by  Lord  Kenyon 
to  prove  tbat  the  bond  had  been  given  on  an 
usurious  consideration  (z). 

^  So  where  a  person  who  had  brought  an  action 
upon  a  promissory  notej  which  was  afterwards 
compromised  by  the  defendant,  and  the  plaintiff 
had  informed  the  attorney  after  the  compromise 
that  there  never  had  been  any  consideration  for 
the  note,  the  Court  of  King's  Bench  held  that 
the  attorney  was  compellable  to  disclose  the 
circumstances  in  all  action  brought  to  recover 
back  the  money  {a).  The  communication,  said 
Lord  KenyoTiy  was  not  here  made    in  contem- 

(4r)  Bull.  N.  P.  284.  By  Lord  Mansfield,  C  J.  io  Cowp. 
846.  Rex  v.Watkinsan^  2  Str.  11 23,  crniird;  hut  the  re- 
porter makee  a  qtutre. 

(y)  Spinctley  v.  SchuUenherg^  7  East,  357. 

(X)  X>i#fi  V.  Smith,  Peakeg  N.  P.  C.  108. 

(fl)  Cohden  t.  Kcndricky  4  T.  R.  43a. 
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plation  of  a  suit ;  on  the  contrary,  the  purpose 
in  view  had  been  already  obtained ;  and  what 
was  said  by  the  client  was  from  exultation,  in 
having  before  deceived  his  attorney  as  well  as 
his  adversary. 

In  all  cases,  if  the  client  wave  the  privilege,, 
the  witness  may  of  course  be  examined. 


SECT.  5- 
Of  ExemftwM  from  serving  particular  Offices. 

From  the  supposed  necessity  of  the  attend- 
ance in  court  of  an  attorney  he  is  exempt  from 
all  offices  that  require  personal  service,  and 
.this  is  a  privilege  of  the  court  to  which  he 
belongs  (b). 

Thus  he  cannot  be  compelled  to  serve  the 
office  of  sheriff  (c),  although  he  were  a  corpo- 
rator and  resident  before  and  when  he  was 
.admitted  an  attorney  (</). 

If  he  be  chosen  constable  he  may  have  a  writ 
of  privilege  for  his  discharge;  and  the  privilege 
exists  not  only  where  there  is  no  special  custom 
concerning  the  election  of  constables,  but  also 
where  they  are  chosen  by  a  particular  custom  in 
respect   of  their   particular   estates,    and   eaoh 

(h)  Mayor  of  Norwiek  v.  Berry,  T.  7  Geo.  3.  4  Bur.  2109. 
(c)  4  Bim  2109,  id)  I  h\.  Rep.  636. 
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inhabitant  chosen  in  his  turn,  or  otherirkiei  for 
no  such  custom  shall  be  intended  to  be  more 
ancient  than  the  usages  of  the  courts  of  West- 
minster Hall;  and  therefore  shall  giTe  wsy  to 
them  (e). 

So  also  he  is  exempt  from  serving  as  overseer 
of  the  poor  (/) ;  or  churchwarden  (g) ;  and  he 
is  not  obliged  to  do  watch  and  ward  (A). 

Nor  shsdl  he  be  elected  to  any  office  within  a 
borough  (i) ;  nor  chosen  collector  of  the  lord's 
rent  within  a  manor,  where  it  is  copyhold,  al- 
though it  be  part  of  his  tenure  (A:).  Neither 
shall  he  be  amerced  for  not  doing  his  suit  at  the 
lord  s  court,  when  his  attendance  at  Westminster 
is  required  (/). 

Nor  shall  he  be  elected  to  any  odier  office 
against  his  will  (m). 

So  on  account  of  his  attendance  in  court  he 
cannot  be  pressed  for  a  soldier  {n).    And  shall 

(fi)  Cro.  Car.  Q83.  s®9-  Vent.  16.  49.  Noy,  iia. 
March.  30.  s  Keb.  477.  508.  Ltv*  265.  Mod.  13.  Xtaym. 
179.  11  Mod.  215,  p.  3.  "897,  pL  1.  IS  Mod.  88.  115. 
i8o.  256.  Ld.  Raym.  94.  Skis.  669.  Fitogib.  19a.  t  Stnu 
105».    Doog.  538.    1  Esp.  Rtp,  359. 

(/)  s  Blac.  Rep.  i  ia6.    8  T.  R.  379,  ir. 

(g)  R.  9  RoL  273. 1.  15- 

(k)  Off*  Br.  175.  1  Com.  Dig.  634.  Std  contrd,  per 
Jones,  for  he  may  do  it  by  deputy.  2  Rd.  S72,  1.  35. 

(f)  Off.  Br.  163.     1  Com.  Dig.  634. 

(A)  R.  1  Vent  16.  99.    R^y.  179. 

(/)  Fer  Keeling,  1  Vent.  39.  (m)  Cro.  Car.  1 1 .  585. 

(a)  R.  Cro.  Car.  11.  Off.  Bn  164.  174*  176.  So  a  writ 
of  piiyiltge  was  Bigaed  by  the  court  of  Common  Pleas  for 
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iMtve  a  writ  of  privilege  not  to  serve  in  the 
trattied  l>aadt  of  London  (9). 

And  fomeriy  an  attorn^  was  exempt  from 
^wrvuig  in  the  militia^  either  by  himself  or  dtr 
puty  (p).  But  under  the  new  militia  9C% 
30  Greo.  2,  and  a  Geo.  3»  c.  so,  an  attorn^  is 
not  entitled  to  a  writ  of  privilege^  it  not  being 
under  these  acts  a  personal  service,  except  in  the 
eneropted  places,  but  a  chaise  on  property ;  the 
party  having  the  liberty  to  commute  the  service 
by  die  payment  of  10/.  (q). 


OHH 


SECT.  6. 
0/  th§  For/eiiure  and  DUalhwtmce  of  Privilege. 

An  attorney  being  in  custody  is  not  entitled 
to  his  privilegCi  and  may  be  detained  on  mesne 
process  (r). 

a  clerk  onder  Ibe  Outm  BretUmf  to  ftM  him  frtm  bsing  a 
■ildMr;  and  it  m  thenin  raoiCed  thai  it  is  the  prifilege  ef 
the  Court*  th«t  neither  the  mttomk$  nor  olerks  of  it  should 
be  elected  to  any  office  without  their  consent,  but  ought  to 
attend  th^  senrice  of  the  court  * 

(a)  Barnes,  4a. 

(p)  Evmgdo9ti  etUe^  M.  i4<ko.  a.  S«r.  1143.     Aadtf. 

365. 

(f  )  s  BU  Rep.  1133.        (r) .  Bylee  v.  WiUw^  4  B. A  A.  8B. 

*sadLAbM7a.   Palsuaga.^  i  Lev.  tga.  i  Vent.  i6^t9«  lUjnu. 
i80i    Cro.  Ctr.  ii,  389,  585- 

B  B  4 
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And  in  case  be  sue  as  a  common  person  lie 
is  considered  to  have  waved  bis  privilege  (s). 

If  be  put  in  special  bail  ^hen  arrested,  and 
delay  applying  for  bis  privilege,  it  will  be  for- 
feited. 

Tbus  on  an  application,  calling  upon  the 
plaintiff  to  show  cause  why  the  defendant  should 
not  be  discharged  out  of  custody,  and  why  the 
bail-bond  should  not  be  delivered  up  to  be 
cancelled,  and  why  all  further  proceedings 
should  not  be  stayed  without  costs,  it  appeared, 
that  the  defendant  was  an  attorney  of  the  court, 
having  taken  out  his  certificate  on  the  25th  of 
November,  1818,  since  which  time  he  had  been 
practising  as  an  attorney.  He  was  arrested  in 
the  early  part  of  January,  1819,  and  he  did 
not '  make  this  application  until  the  3d  of 
February. 

On  showing  cause  against  the  rule,  it  was 
contended,  1st.  That  this  application  was  too 
late,  because  the  defendant  had  put  in  bail 
above,  which  was  a  waver  of  the  irregularity ; 
and  2dly.  That  as  it  appeared  to  be  distinctly 
sworn  that  the  plaintiff  had  not  the  slightest 
reason  to  believe  that  the  defendant  was  an 
attorney  at  the  time  he  was  arrested,  it  would 
be  a  sufficient  answer  to  the  application. 

7%e  Court  said  the  motion  was  clearly  out  of 
time,  having  been  made  after  bail  above  had 

(#)  1  Str.  837.    1  Bernard,  «28.  S.  C.    1  Bob.  k  Pul.  6tt9. 
2  Boft.  &  Pul.  29. 
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been  put  in,  and  not  until  the  3(i  instant,  and, 
therefore  on  that  ground  the  rule  must  be 
discharged  (/)• 

And  an  attorney  is  not  allowed  his  privilege 
unless  he  show  that  he  has  practised  within  a 
year  previous  to  his  arrest  (u). 

And  so  in  the  King's  Bench  it  was  decided 
that  the  privileges  of  an  attorney  only  continue 
while  he  is  a  practising  attorney,  and  while 
he  has  the  certificate  required  by  25  Geo.  3, 
c.  80.  (x). 

And  therefore  it  was  ruled,  that  an  attorney 
who  had  not  practised  for  several  years  might 
be  arrested,  though  after  the  suing  out  of  ihe 
writ,  and  before  the  arrest,  he  recommenced  his 
practice,  and  took  out  his  certificate  (y). 

If  an  attorney  sues  by  original  he  waves  his 
privilege  (z). 

Also  if  a  privileged  person  brings  a  joint 
action  this  destroys  his  privilege ;  because  those 
with  whom  he  joins  are  not  ofiicers  of  the  court, 
nor  entitled  to  the  attachment  which  the  court 
grants  to  its  own  officers  (fl). 
'  So  if  an  action  be.  brought  against  aprwi- 
leged person  and  others   he- Asl\  be  ousted  of 

'  (/)  1  Chit.  188.  Bernard  s.Wumingtim* 
(ti)  Dy9on  V.  Birch^  1  B.  &  P.  4. 
(j:)  Brooke  v.  Brymt,  7  T.  R.  25. 
(j^)  Fwman  v.  Bryant^  S,  P.  7  T.  B.  «5,  «6. 
{z)  Hethrington  v.  LoKvtk,  Sir,  837. 
(a)  2  Rol.  Abr.  174- 
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his  pmikge;  for  if  otherwise,  he  would  destroy 
the  plaintiff's  action,  as  he  would  be  obliged  to 
sue  the  others  by  original  writ,  and  him  by 
petitioii ;  but  some  (pinions  are  that  this  must 
be  understood  where  the  action  is  joint  in  its 
nature,  and  cannot  be  severed ;  and  that  if  the 
action  can  be  severed  without  doing  any  iiyuiy 
to  the  plaintiff  the  officer  shall  have  his  pri* 
vilege. 

But  this  matter  came  fully  to  be  considered 
in  a  case  where  trespass  was  brought  in  the 
King's  Bench  against  fm  attorney  and  another 
person ;  the  attorney  pleaded  his  privilege  as  an 
attorney  of  the  Common  Pleas,  and  concluded 
fuod  nan  intendit  quod  cur'  cagnoicere  veUty  &G. 
and  on  demurrer,  though  it  was  admitted  that 
th^  nature  of  the  action  was  several^  yet  the 
Court,  on  consideration  of  the  cases  cited  (^), 
held  that  the  rule  was  general,  and  the  pkdJitiff 
was  not  bound  to  bring  separate  actions ;  and 
thereupon  awarded  a  respondtM  muter  (c). 

And  an  attorney  loses  his  privilege  when  saed 
with  his  wife  for  a  debt  incurred  byhwiiMm 
sola  (d).  So  if  he  sues  in  right  of  hk  mSt^  or 
joins  with  her  in  tbe  action  (e). 

(b)  14  Hen.  4.  91.  so  Hen.  6.  32.  Dyer,  377.  s  RoU. 
Abr.  274,  S75-  0«dk  Noy,  68.  a  Sid.  157*  1  V'snt  §98. 
s  Lev.  IS9.    a  Mod.  296.    t  Veni«  S46. 

(c)  Hil.  8  Geo.  9,  in  B.  R.  Prmti  v.  SaU. 

(d)  Dy.  377  a.  1  Rol.  ^o,  1.  45.  Roharts  v.  Miuom  ^ 
Ux,  1  Tannt.  854. 

(e)  Dmv  V.  JImt,  s  Ld.  Rayo^  1998. 
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And  when  he  is  liable  en  autre  droits  asr  ex* 
eeotor  or  administrator,  he  loses  his  privilege. 
ThuSy  in  an  action  upon  pramises  against  die 
defendant  as  executor^  he  being  an  attennej^ 
the  defendant  (beaded  his  privilege  in  dbatement 
The  plaintiiF  demurred.  For  the  defendant,  it- 
was  said,  that  an  executor  attorney  being  plaiBr 
tiff  had'  no  reason  to  have  his  privilege;  but  it 
seemed  otherwise  where  he  was  defendant;  for 
diere  it  seemed  to  be  as  reasonable  as  when  he 
was  sued  in  his  own  right.  It  was  contended 
for  the  plaintiff,  that  Gage's  case  (/)  was  ex- 
pressly in  point  to  the  contrary.  But  Hoitf  C.  J. 
said,  his  privilege  extends  only  to  actons  in  his 
own  right.  All  the  authorities  are  so,  and  it 
hais  beien  dften  held  so  (g). 

So,  sembk^  he  has  no  privilege  where  the  ac** 
tiou  is  by  or  against  him  as  heir  (h). 

It  is  al«o  settled  that  an  attorney  shall  not  be 
allowed  his  privilege  as  against  the  King,  either 
in  an  action,  or  an  iiidictment»  or  iafonii* 
ation  (0.  But  actions  ^  f  em  are  net  oonaidered 
as  the  King's  acti<^as  (k). 

If  an  attorney  aue  as  §  oommm  person  the 

(f)  Hob.  177. 

(g)  Ld.  Raym.  533.  N^vUm  v.  RoiatmL 

(A)  Fit9*  I>ig.  84  9u  Cmt.  per  two  J.  m  marg- 

(t)  1  Ld.  Raym.  37.    3  Lav.  39& 

(ky  R^ynv  975-  1  Lo^'  ^9@,  3  Lev.  398.  S.  C.  1  Sglk. 
3P.  d  Saik*  543-  3  S^,  889.  Coo^b,  3i8«  is  Mod.  74.  S.  C. 
1  Blac.  Rep.  373.    Cowp.  367.    Barnes,  48* 
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court  of  Common  Pleas  will  give  the  defendant 
leave  to  plead  that  the  cause  of  action  arose 
within  the  jurisdiction  of  the  Court  of  Requests, 
together  with  other  matters  (/). 

So  in  such  case,  if  a  sum  under  40^.  be 
recovered,  and  the  defendant  reside  in  Middle- 
sex, they  will  allow  him  to  enter  a  suggestion 
"under  the  Middlesex  county-court  Act  (m). 

An  attorney  shall  not  have  his  privilege  in  a 
proceeding  on  the  custom  of  foreign  attachment 
in  London  {n). 

He  is  not  privileged  where,  if  the  privilege 
were  allowed,  there  would  be  a  failure  or  defect 
of  justice,  as  where  an  appeal  is  brought  in  the 
King  s  Bench  (0). 

So  if  a  writ  of  entry,  or  other  real  action^  be 
brought  against  an  attorney  of  the  King's  Bench, 
he  cannot  plead  his  privilege ;  because  if  this 
should  be  allowed  the  plaintiff  would  have  a 
right  without  a  remedy ;  for  the  King's  Bench 
hath  not  cognizance  of  real  actions  (/i). 

A  derk  in  court  of  the  Exchequer  may  sue 
an  attorney  of  the  King's  Bench  on  a  bailable 
capias  of  privilege  in  the  former  court,  and,  as 
incident  to  such  writ,  may  arrest  him  (q). 

(/)  Tagg  v.  MadoHy  1  B.  &  P.  Gag. 
(m)  23  Geo.  3,  c.  33,  s.  19.  Parker  v.  VaughoHy  s  B.  &  P.  29. 
(«)  Bidgt  V.  HardcastUy  8  T.  R.  417. 
(o)  1  Saund.  67.    8  T.  R.  417.  (p)  1  Saund.  67. 

{4)  Walker  v.  Rashhury,  9  Pri.  (Ex.)  16.     BUcklmmt  t. 
Ogley  8  Pri.  526. 
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After  a  general  imparlance  an  attorney  or 
officer  cannot  plead  his  privilegei  because  by 
imparling  he  affirms  the  jurisdiction  of  the 
court ;  but  by  the  better  opinion,  it  seems  that 
after  a  special  imparlance  he  may  plead  his 
privilege  (r). 

Where  an  attorney  of  the  Common  Pleas  is 
in  the  actual  custody  of  the  marshal  he  may  be 
sued  in  the  court  of  King's  Bench  as  a  prisoner 
by  third  persons. 

And  where  an  attorney,  after  having  put  in 
baily  waves  his  privilege,  by  pleading  in  chief 
in  one  action,  it  is  construed  to  be  a  waver  of 
{privilege  in  all  other  actions  brought  against 
him  by  the  bye  during  the  same  term  (s). 

And  where  an  attorney  was  arrested  in  the 
King's  Bench,  and  after  the  arrest  he  procured 
himself  to  be  made  an  attorney  of  the  Common 
Pleas,  and  prayed  his  privilege,  it  was  dis- 
allowed, because  it  accrued  pendente  lite  (t). 

By  the  rule  of  Mich.  1654,  ^^  attorney  shall 
not  be  allowed  his  privilege  if  he  has  not  at- 
tended his  business  for  a  year,  except  where  he 
is  hindered  by  sickness.     And  so  where  he  has 

*  (r)  Bro.  Priv.  25.  ss  Hen.  6.  6«  93.  71.  1  Ilol.  Rep. 
894.  1  Sid.  sg.  2  Roirs  Abr.  273.  279.  Hard.  365. 
1  Lutw.  46.     I  Salk.  1. 

(«)  27  Hen.  6.  G.  a.  31  Hen.  6.  la  Carth.  377.  1  Salk. 
1,  2.  1  Ld.  Raym.  135.  S.  C.  12  Mod.  102.  112.  535. 
1  Str.  191. 

(jt)  2  RoL  Rep.  11^. 
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absented  himself  from  his  practice,  or  laid  by 
for  a  long  time  (»). 

An  attorney  is  liable  on  his  recognizance  when 
it  is  entered  into^  aldiough  it  is  contrary  to  the 
rule  of  Court  that  he  should  be  bail  at  all. 

In  an  action  against  an  attorney  on  a  recog^ 
liizanee  of  bail,  the  defendant  pleaded  in  abate- 
ment his  priTilege,  as  an  attorney,  to  be  sued  by 
bill.^  To  which  there  was  a  demurrer,  assigning 
for  cause  that  the  defendant  was  estopped  from 
pleading  his  privilege  by  entering  into  &e  re* 
eogniiAnce  (s). 

Curtffoodf  for  the  plaintiff,  contended,  that  an 
attorney  who  had  acted  contrary  to  the  rule 
of  court  against  attomies  becoming  bail  had 
diereby  waved  his  privilege.  And  urged,  that 
die  privilege  of  an  attorney  was  not  part  of  the 
eommon  law,  as  there  was  no  such  officer 
originally,  for  no  person  could  at  first  appoint 
his  attorney  without  leave  granted  under  the 
great  seal,  till  the  Statute  of  Merton,  and  ihat 
was  confined  only  to  partieular  courts  (y). 

Baykj/y  J.  asked  if  there  was  any  case  in 
which  it  was  held,  that  by  entering  into  recog- 
siaanoes  he  forfeited  his  priirilege  ? 

f 

(«)  Per  Glyn,  Pr.  Reg.  8.  1  BL  Rep«  1131.  Sm  db# 
Mti^tutnTu  case,  H.  30  O^.  2»  ifi  B.  R.  ft  Wils.  43a,  where 
Ml  attorney  htA  left  off  practiee  and  wb»  eaUed  nqwure. 

(9)  Harper  v.  Takowrdm,  T.  T.  1817,  i  Chit  714,  n^e. 

(y)  4  Hen.  4.  c.  18.  Gilb.  Prac.  C.  P. 


sect  6.]       PORFEIXURK  OT  PRIVILEGi:.  383 

Curwood  said  not;  but  there  was  a  erne  in 
Barnes  (z)  which  bore  upon  the  point. 

Lard  EUenborough^  C.  J,  referred  to  the 
rule  of  court,  and  said  it  was  formed  to  protect 
Ae  attorney ;  and  it  was  also  prohibitory,  aad 
therefore  he  might  be  proceeded  against  upoa 
Aat  prohibition ;  but  still  that  does  not  prevent 
him  from  continuing  liable  according  to  ths 
recognizance  he  had  entered  into. 

Bayle^j  J.  The  privilege  the  attorney  claims 
is  the  privilege  of  his  clients. 

Per  Curiam.  He  is  certainly  liable  upon  his 
recogniaance^  whatever  penalties  he  may  be 
liable  to  for  having  acted  i^inst  the  rule  of  the 
court  But  still  he  is  entitled  to  his  privilege  to 
be  sued  as  an  atta»mey. 

Attoinies  are  now  expressly  subjected  to  the 
jurisdiction  o£  the  Cam^  of  Rtquesta  for  the 
Tower  Hamlete,  by  19  Geo.  3.  c.  68,  s.  34^  and 
of  that  for  Westmnder^  by  34  Geo.  a.  c.  49* 
8.  1  •  (a) ;  and  they  have  no  privilege  against 
being  sued  in  the  Court  of  CoMcieace  in  Lm^ 

If  an  attorney  lays  hia  action  in  London  or 
dsewhere  the  Court  will  change  the  venue  on  ^ 
usual  affidavit ;  for  by  not  laying  it  in  Middle- 
sex he  seems  regardless  of  Ym  privilege,  and  is 
to  be  considered  as  a  person  at  large  (c). 

(2)  How y.'Btiigumttr^  p.  117. 

(a)  Aad  we  Dong.  981. 

(6)  Siik  V.  Kemttt,  M.  5  Geo*  Si  8-  M-  iS^a* 

(0  s  Vent.  47-    Salk.  68S. 
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Formerly  an  attorney,  when  defendant^  had 
the  privilege  to  change  the  venue  to  Middlesex. 
Thus  in  the  case  of  IVigley  v.  Morgan  (rf),  the 
question  was,  whether  in  an  action  against 
an  attorney  he  had  privilege  to  change  the 
venue  into  Middlesex,  as  well  as  to  lay  it  there 
when  he  is  plaintilBP;  and  the  Court  held  there 
was  no  difference,  and  the  venue  was  changed 
into  Middlesex  (e). 

But  in  another  case,  Mr.  Harcourt,  the 
Secondary  of  the  Crownroffice,  was  defendant  in 
two  actions  brought  against  him,  and  laid  in  the 
proper  counties  where  the  cause  of  action  did 
arise ;  and  it  was  now  moved  to  alter  the  venue, 
and  that  the  trial  might  be  in  Middlesex,  by 
reason  of  the  defendants  privilege,  he  being  one 
of  the  clerks  of  the  King's  Bench  and  his  attend- 
ance requisite  and  necessary  here ;  and  a  rule 
made  in  Andrew  Loder's  case  was  now  produced, 
who  being  one  of  the  clerks  of  this  office  had 
this  privilege  allowed. 

But  the  Court  denied  the  motion  in  the  prin- 
cipal case,  because  Harcourt  was  the  defendant 
in  those  actions ;  and  that  an  attorney  or  officer 
of  the  court  where  he  is  defendant  hath  no  pri* 
vilege  concerning  the  venue ;  but  where  he  is 
plaintiff,  he  hath  the  privilege  to. lay  his  action 

(ji)  Straage,  1049. 

(e)  Vide  Salk.  668.  2  Show.  176.  2  LilL  Pract.  Reg:ist. 
370.  1  Keb.  277.  Mich.  11  Geo.  1.  Towtuend  y.  Duppa, 
s  Vin.  47.   Bnt  see  Topt  v.  Redfenrne,  Bur.  2027.    . 
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in  Middlesex,  and  out  of  the  proper  county; 
and  the  venue  shall  not  be  changed  upon  the 
common  affidavit  by  reason  of  his  privilege ;  and 
Justice  Dolben  remembered  a  cause  where  the 
venue  was  altered  upon  affidavit,  though  an 
attorney  was  plaintiff;  because  die  matter. did 
arise,  and  all  the  witnesses  lived  in  remote  parta 
of  the  kingdom  (/). 

And  by  a  late  case  it  was  again  held  that  an 
attorney,  when  defendant,  has  no  privilege  to 
change  the  venue  to  Middlesex  {g).     ^   '  > 


SECT.  7. 

Of  the  Writ  of  Privilege  and  of  pleading  Privilege. 

If  an  attorney  be  denied  his  privilege  he  may 
have  a  writ  of  privilege  (A),  and  his  privileges 
on  such  writ  shall  not  be  discussed  on  affi- 
davits (i). 

The  writ  of  privilege  for  a  suit  shallhave  in 
it  a  supefstd^as  (A),  and  no  procedendo  shall  be 
afterwards  granted,  as  it  may  where  the  privi- 
lege was  onjy  in  respect  of  a  priority  of  siiit  (/). 

V  .  .      *         .  '  '  .... 

•  f 

(/).Carth.  ia6. 

(g)  Yardley  v.  Roe,^  3-T.  JR.  573. 

(i)  Cro.  Car.  11. '  i  j&and.  67. 

(i)  Barnes,  37. 

{k)  R.  Dy.  287.  a. 

;0  Dy.  287.  a. 

C    C 
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TboQgk  ML  attomey  when  sued  ia  the  court 
of  wUck  he-  is  toi  attaroe^  need  not  fiod  -  s^eial 
imik  {m\  yet:  i£  an  attoney  of  the  CoHumoa  Pkaa 
be  aiMited  la  the  KiagV  BeMhr  be  muait  find 
^cial  kail  aod  plead  htf  prif  ilegd  (n). 

Att  ttttoracff  of  the  Conoioiii  Fk^  wha  ia 
arreated  by  UHM-  mnat  anie  eu4  hiis  ^vnrit  of  prii< 
▼ilege  in  the  Common  Pleafi^  nxni  plead  i«  iiv  the 
Khigf -a  BaMh/(^).  ButaA  attorney  of  the  Kjing  s 
Bbuek  when  aareated  k;f  i^tfi^  fihall   hei  dis- 
charged on  eomnan  bai^  and  i^  ia  ar  Bdotioa 
of  course  (/>).     One  Fletcher  was  sued  in  the 
Marshals  Court,,  aad  he  praeured  a  writ  of  pri- 
vilege as  an  attorney  of  the  Common  Pleas,  upon 
which  the  plaintiff  in  Ale  Marshal's  Court  sur- 
mised that  he  was  forejudged  before,  and  pro- 
duced iiit  record  of  his  fbi>ejndger  ;  upon  which 
^  Marshal's  Court  proceeded ;.  and  upon  cam- 
plaint  thereof  in.  the  Cx)m]aon  Plea^-  the  Court 
held  that  the  writ  of  privilege  ought  not  to  have 
been  questioned  there,  but  ought  to  have  been 
allowed;  and  if  it  was  not  duly  obtained,  it  was 
a  matter  examinable  here  ;  therefore  all  the  prq-r 
ceedings  in  the  Marshal  a  Court  were  set  aside, 
and  the  plaintiff  ordered  to  pay  all  the  costs  of 
the  proceedings  since  the  writ   of  privilege; 
otherwise  an  attachment  to  issue  (g). 

(m)  1  Vent.  1.     i  Mod.  lo. 

(i)  Str.  864.    Lord  Raym.  1567.    s  Bl.  Rerp.  1085. 

(0)  Snee  t.  Humphreys^  1  Wils.  306. 

(p)  Wheeler's  Caae,  1  Wib.  flgS. 

(a)  Hil,  a6  Car.  a,  in  C.  B.  Bamct  v.  FUtcker. 
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A  pkm  ct  privilege  as  an  attoraey  m  t^ 
Kitig'9  BmcIi  mU  be  remived  after  appeataice 
and  bait  {[r). 

H€  may  wmi^  bis  prmtege  if  he  pleases  (5}, 
b«l  nai  t»  delaj^  liie  plaintiff  by  turning  1^ 
muttd  <K>  sue*  iv  aae^dxer  ceurt  (f),  waA  if  fice  ww?e 
it  lie  0BBUMt  afterwalrdfe^  ranmie  it ;  and!  tbere^ 
fyfe  9ibet  iamefy  or  pim  »  an  aetiov  againrt  Mm* 
in  an  infet ior  eemU,  be  nhift  not  bate  a  wy)(f  o# 
priviliege ;  ev  if  a  wriC  of  pviintege  be  awanfe^  » 
proeeAnda  sbail  go  (at). 

A  rale  herring  been  obtaineif  fbr  settmg^  ai^e 
a^  p4eft  of  privilege,  Aeore  being  ^  wait  of  privt^ 
lege",  bufn€^itfldtfiflfaiinMedto^it,amotn>nrtraa( 
nfad!l&  to*  dfocbarge  tbe  nde  ontfite  ground  tfiat 
Ae  writ^  of  prkitege  was  snflScient.  But  iJte 
eeurt  sald^  ^t(  it  is  not  ascertained  hj  l9ie  trrrt 
of  prrvflege  iSkalf  tlbe*  defendant  was  an  attorney 
of  Uxe^  Cottinon  Pima  at  ihe  time  that-tba  aetion 
was  commenced  against  him  in  the  King's 
Bench,  for  which  reason  they  thought  that  an 
affidavit  ought  to  have  been  annexed  to  the  plea. 
Accordingly  the  Court  refused  to  discharge  the 
rule  (x). 

A  plea  of  privilege  need  not  say  praut  patet 
per  recordum.   Thus  where  the  defendant  pleaded 

(r)  Upton  y,  Ccward,  Bunb.  113, 

(*)  2  Vent.  47. 

(0  a  VViU.  43. 

(tf)  Dy.  287.  a.  tn  marg* 

(j)  Banks  V.  Doylet/y  3  Barnardist.  216. 
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bis  privilege  of  attoraey  of  the  Common  Pleas 
to  an  action  brought  in  the  King's  Bench,  and 
pleaded  it  without  producing  a  writ  of  privilege, 
exception  was  taken  to  the  plea.  But  HoU^  C.  J. 
said  there  were  two  ways  of  pleading  this 
matter  so  as  it  could  not  be  denied,  namely/ with 
a  profcrt  of  a  writ  of  privilege,  or  of  an  exemplir 
fication  of  the  record  of  his  admission  as  an  at- 
torney, or  else  it  might  be  pleaded  as  it  ^as 
there ;  and  as  to  the  averment  by  the  record,  it 
was  never  pleaded  as  a  matter  of  record,  which 
was  always  pleaded  with  time,  Diz.  of  such  a 
term,  &c.  but  never  any  plea  was  seen  that  the 
defendant  was  such  a  term  admitted  an  attorney, 
&c.  That  in  an  avowiy  for  a  fine  in  a  court- 
leet  it  was  never  said  praui  patet  per  recardum^ 
and  that  the  plaintiff  might  have  pleaded  nul  tiel 
record.    The  exception  was  over-ruled  (yX 

(^)  Lord  Ra^.  1 1 73.    S.  C«  Salk.  ^45.    Lill,  Entr,  3. 
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CHAPTER  IX, 

OF   THE   PISABIUTIES  Of    ATTORNIES   AND 

SOLICITORS. 


Sect. 

1.  Of  the  disahUHy  to  kM  certain  OJkes. 
a.  Of  becoming  Bail  and  Lessees, 

3.  0/ Prisoners, 

4.  Of  uncertificated  Attormes  and  those  not  in  Practice. 

5.  Of  disabUities  in  Suits. 

6.  Of  disabilities  to  purchase,  ^'c. 


SECT.  1. 
Of  the  disabiUiia  to  hold  Office. 


I 

Br  die  1  tlenry  5,  chap.  4,  '^  For  as  mujeh 
as  the  King's  liege  people  dare  not  pursue  or 
complain  of  the  extortions  and  oppressions  to 
them  done  by  the  officers  of  sherififs,  that  is  to 
s&7>  hy  under-sheriffs,  clerks  of  sheriffs^  re- 
ceivers, and  baili£&  of  sheriS,  because  that  the 
said  under-sheriffs,  clerks,  receivers,  and  biailiffii 
be  continually,  from  year  to  year,  abiding  with 
the  sheriffs  interchangeably  out  of  one  office  into 
another ;  our  Lord  the  King,  by  die  advice  and 
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assent  aforesaid,  and  at  the  request  of  the  said 
Commons,  hath  ordained  and  established  that 
they  which  be  bailiffs  of  sheriflEs  by  one  year 
shall  be  in  no  such  office  by  <hree  years  next  fol- 
lowing, except  bailiffs  of  sheriffs  which  be  inhe- 
rit«Me  in  tlrair  shetifiwickB.  And  tfattt  nd  un- 
der sheriffs  sheriff* t  derk^  receiver  y  nor  sherife 
bailifff  be  attorney  in  the  King's  Courts  during 
the  time  that  he  is  in  office  with  any  such  sheriff*/' 

So  by  the  rule  of  Michaelmas  term  1654,  sec. 
1,  no  und^r-Aeriff,  or  bailiff  of  sheriffs  or  liber- 
ties, were  to  be  admitted  during  such  their  em- 
{Aoytte^tit,  to  practise  as  attornies,  under  pain  of 
expulsion  from  the  empbymMt^  an  attorney, 
and  not  to  be  re-adtnitted. 

The  5  Geo.  2,  chap.  18,  sec.  3,  enacted, 
"  that  no  attorney,  solicitor,  or  proctor  in  any 
court  whatsoever,  shall  from  and  after  the 
twenty-fifth  day  of  March  one  thousand  seven 
hundred  and  ddrtgr^three,  be  capaUe  to  continue 
or  be  a  Justice  of  the  peace  within  any  county  for 
l3Mtt\)M  of  Crftel  Bntain  tidied  finglaftd,  or  the 
ViAAtXptiii^Sf  iSl  Wtle^  <tuni^  isuch  time  M  lie 
Midi  MfifttttM  in  live  imsiiieiHi  and  pmctiw  of  sn 
(rttOiiM^y,  4ioliciMnr  (ir  {ffoetoar/' 

And  by  2t  Gm.  s,  ^  4^^  wc.  :i4,  it  w» 
«ttaMed,  to  4]i9e«lid  thftt  juiAice  may  b^  imputially 
«tdttimiiM(tfed  in  the  senMl  fenand  fot  quiyrter 
«^iotti  of  thM  kingdoai,  iistt  m  clerk  tsf  tke 
p$oce  or  his  depuly^  n^  any  mnder^heriff »  ^ 
(ikputgj  ihk&  from  and  «(ft«r  thcMld  tiveft^HftuUli 
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Aaj  of  Septembar  act  as  a  soticitcnr,  attorn^  or 
0gevtty  or  sue  out  any  process  at  any  gett^ral  or 
I|aar4er  sessions  of  the  peace  to  be  held  for  such 
ooonly,  riding,  ^division,  city^  town  corporate, 
or  oth«T  place  wiidiin  this  kingdom,  where  he 
^all  execute  the  oflioe  of  clerk  of  the  petee 
er  deputy  cdeik  of  the  peace,  uoder^sfaeriflf,  or 
deputy,  on  any  pretence  whatsoever ;  but  if  any 
deik  q£  the  peace  or  his  deputy,  or  any  under- 
dweiiff  or  his  ^deputy,  shafl  {Mresttme  to  act  as  a 
aoUcsfeor,  attomey  or  agent  as  aforesaid,  suck 
d«rk  of  the  peace  or  his  deputy,  underHah&riff  or 
his  deputy  TCspeotiirely,  shall  be  suli^eet  boA 
liBbiB  to  a  liloe  peaoilty  of  6%  pounds,  to  be  re<- 
ooveped  in  maanisr  afomaid. 

llie  30  Geo.  3,  chap.  3,  sec.  87,  provided 
that  no  attocaey  or  solicitor,  or  person  praGtising 
4&  mob,  oottld  ^be  a  conumnkmer  of  the  land  tax 
vvitfaout  possessing  one  inuMbed  pounds  a  year. 


mmammmmtmm 


,S£CT.  2. 
'Qfiie  dUahilUy  to  become  Bail,  ^. 

Bt  rule  'Of  Mick  ^€54,  ixc  1,  it  wtt  ordered, 
that  **  for  the  prevention  of  maintenaxice  and 
brokage,  no  attorney  be  lessee  in  an  ejeCtmisnt 
nor  bail  for  a  defendant  in  any  action." 

This  ts  itill  the  piactice  in  both  courts,  and  is 
enforced  as  to  attomies  becoming  boH^  by  mle 
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Mich.  14,  Geo.  3,  1740;  and  by  construction 
it  extends  to  the  clerks  of  a  defendant's  at- 
torney (a).  But  if  any  such  become  bail,  the 
plaintiff  cannot  take  an  assignment  of  the  bail- 
bond,  as  if  no  bail  were  put  in,  the  recogni* 
zance  not  being  void  ;  but  the  attorney  is  punish- 
able by  the  Court  for  being  guilty  of  a  breach  of 
the  rule  (b). 

But  in  a  case  where  6ne  of  the  bail  had  been 
an  attorney,  but  had  not  practised  or  renewed  his 
certificate  for  six  years,  Abbott^  J.  permitted  him 
to  justify  (c) ;  and  an  attorney  or  his  clerk  has 
been  allowed  to  become  bail  in  order  to  sur- 
render the  defendant  immediately  without  justi- 
fication (d).  An  attorney  is  allowed,  however, 
to  be  put  in  as  bail,  though  he  cannot  justify. 
Bail  were  opposed  on  an  affidavit  that  one  of  the 
persons  who  had  become  bail  was  an  attorney. 
Baylof^  J.  at  first  intimated  that  in  the  King's 
Bench  the  objection  did  not  apply  to  an  attorney 
who  was  not  concerned  in  the  same  cause, 
although  the  ground  of  objection  was  more 
general  in  the  Common  Pl^ias.  Camyn,  amcus 
curia^  suggested  that  the  rule  was  that  no  ^U 
tomey  could  justify  in  this  court,  but  he  might  be 

(a)  Hamkint  v.  Magnallj  Doug.  466.  DMcm  v.  Feast, 
9  Str.  890. 

(6)  Thompson  v.  Roubellf  cited  in  Doug.  466.  The  King  v. 
Sheriff  of  Surrey y  9  East,  182. 

(c)  Cited  1  Chit.  714.    Anon.  East.  Term  1815. 

(rf )  Per  Cur.  M.  42  Gw.  3,  Tidd,  25 1 .  Jackson  v.  Umas, 
\  Taunt  163,  164. 
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put  in  as  bail.     The  learned  Judge   granted 
time  (e). 


SECT.  3. 

Of  the  disability  of  Attondes  whilst  in  Prison. 

The  12  Geo.  2,  chap.  13,  sec.  9,  enacts,  that 
from  and  after  the  twenty-fourth  day  of  June, 
one  thousand  seven  hundred  and  thirty-nine,  no 
attorney  or  solicitor  who  shall  be  a  prisoner  in 
any  goal  or  prison,  or  within  the  limits,  rules,  or 
liberties  of  any  gaol  or  prison,  shall,  during  his 
confinement  in  any  gaol  or  prison,  or  within  the 
limits,  rules,  or  liberties  of  any  gaol  or  prison,  in 
his  own  name,  or  in  the  name  of  any  other  attorney 
or  solicitor,  sue  out  any  writ  or  process,  or  com- 
mence or  prosecute  any  action  or  suit  in  any  courts 
of  law  or  equity ;  and  that  all  proceedings  in  such 
actions  or  suits  shall  be  void  and  of  none  effect,  and 
such  attorney  or  solicitor  so  commencing  or  prose- 
cuting any  action  or  suit  as  aforesaid  shall  be 
struck  off  the  Roll,  and  incapacitated  from  acting 
as  an  attorney  or  solicitor  for  the  future ; .  and 
any  attorney  or  solicitor  permitting  or  empowerr 
ing  any  such  attorney  or  solicitor  as  aforesaid  to 
commence  or  prosecute  any  action  or  suit  in  his 
name,  shall  be  struck  off  the  Roll,  and  incapacitated 
from  acting  as  an  attorney  or  solicitor  foor  ihp 
future."  .  ,  .  . 

(<)  Anon.  Trin.  1813^  1  Cbit.  714. 
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But  by  die  io4i  nction  it  is  provided,  ^  that 
nothing  in  this  act  contained  shall  extend  or 
be  construed  to  extend  to  prevent  any  attorn^ 
or  solicitor  so  confined  as  aforesaid  from  carrying 
on  or  transacting  any  suit  or  suits  commenced  be- 
fore the  confinement  of  siidi  attorney  or  solicitor 
as  aforesaid,  any  thing  in  this  Act  contained  to 
the  contrary  notwithstanding." 

This  statute  has  been  held  to  relate  only  to  the 
jnroKCUting  and  not  to  the  defending  of  suits  (jg)^ 


SECT.   4. 


qf  tktduMlUieB  wkm  moertj/kaiid,  md 

Praciice. 

Not  only  &e  privileges  but  the  rights  of 
atlomies  are  forfeited  if  they  do  not  take  out 
their  certificates  in  due  time  (K). 

They  are  not  protected  from  being  sued  by 
common  process,  nor  from  arrest,  in  case  they 
neglect  or  omit  to  take  out  their  certificates  for  a 
whole  year  (i). 

And  fiiey  are  incapable  of  recovering  their 

ts)  B&mei,  46.  1163.    WiBm,  iM,  (2)  S.  C.  tn6  see 

(h)  For  the  law  rttgardiog  the  certificate  vt<fe  pages '66,  fQ^ 
70,  71,  ante. 
(1)  Slnrrow  v.  Tagg,  5  3M.  &  S.  s<t . 
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^3  &r  tjxy  boidBess  transwited  wfaiSst  they  are 
uHMrtiAoated  (A;). 

It  h&$  btea  decided  tiao^  dott  the  privilege 
from  arrest  is  not  alk>wed  to  ttttonues  irho  hare 
not  {iiiaetited  'wttfain  a  year  from  tke  time  of 

aiMA(0- 
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An  attorney  is  entitled  only  to  four  days 
notice  to  plead  thougb  he  reside  more  than 
twenty  miles  distance  from  London  (ni). 

A  bill  may  be  filed  against  an  attorney  in 
vacation  (n),  and  the  da,y  of  filing  it  may  be  in- 
serted in  the  memorandum  (0). 

A  bill  was  filed  against  an  attorney  ,of  the 
King's  Bench  who  lived  1 00  miles  0$  and  it  was 
sent  down  to  him,  with  a  four-days  rule  to  plead. 
The  connsel  said  it  was  impossible  for  him  to 
plead  within  that  tkne^  and  yet  the  plaintiff 
immediately  after  the  time   signed  Judgment 

if)  37  Oec^a,  chap.  go.  55  Geo.  ^,  t.  1S4.  ^6ni  trb«ii 
re-admitted^  and  the  arrears  of  duty  paid,  it  appeart  ttttlr 
tii|PiU<areMal9rttl. 

if)  Vide  page  377,  axUc. 

(»)  Waghom  v.  FUld,  5  T.  R.  173. 
(0)  DodmMhw.  ftwwn,  5  T.  %.  395. 
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The  defendant  ordered  his  agent  to  plead  the 
general  issue  for  him  as  soon  as  he  possibly 
could  ;  and  therefore  the  counsel  moved  that  the 
judgment  might  be  set  aside. 

But  the  £!ourt  said  the  judgment  was  regular^ 
and  therefore  they  could  not  do  it  And  Judge 
Page  said  that  attomies  of  this  court  are  always 
here  by  themselves  or  their  agents  (p). 

A  motion  was  made  that  an  eight-day  rule 
might  be  enlarged  for  executing  a  IVrit  of 
Ifiquiry  in  towui  upon  account  of  the  defendant  s 
living  above  1 00  miles  off  in  the  country.  But 
the  court  refused  the  motion,  because  the .  de- 
fendant appeared  to  be  an  attorney  of  the  court, 
and  by  that  was  supposed  to  be  always  attend- 
ing (y). 

The  Court  will  discharge  with  costs  a  rule  ob- 
tained on  affidavits  of  a  party  which  are  sworn 
before  his  own  attorney  in  the  cause. 

An  attorney  before  whom,  as  a  commissioner, 
an  affidavit  had  been  sworn  in  the  country,  had 
been  the  legal  adviser  of  one  of  the  deponents, 
and  had  in  London  told  the  party  really  inte- 
rested in  the  cause  for  which  the  affidavit  was 
sworn,  that  he  intended  to  move  the  Court  in 
that  cause,  in  which  however  he  was  not  the  at- 

lomey. 

GiBBs,  C.  J.   said,  We  are  of  opinion  that 

{f)  Mich,  s  Gto.  9. 1728.    Lomb  v.  fioM,  i  Barnftrdist. 
(y)  Mich.  4  Geo.  ^,  1730.    i  Baroardiat.  403. 
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there  is  no  objection  to  this  affidavit  being  re- 
ceived ;  for  the  rule  only  says  that  the  affidavit 
shall  not  be  sworn  before  the  attorney  in  the  cause* 
Though  the  commissioner  may  have  been  the 
adviser  on  other  occasions,  yet  he  may  not  be  so 
in  this  cause ;  and  it  is  sworn  that  he  is  not.  His 
saying  that  he  would  move  in  the  cause  will 
not  bind  his  client  (r). 

An  attorney  or  solicitor  cannot  give  up  his 
client  and  act  for  the  opposite  party  in  any 
suit  between  them  (s). 

Solicitors  in  partnership  cannot  dissolve  their 
partnership  as  against  their  client,  without  his 
consent,  so  as  to  enable  the  retiring  partner,  as 
discharged,  to  act  against  him.  And  the  practice 
amongst  solicitors  who*  are  partners  of  dividing 
their  business,  and  considering  one  only  as  agent 
to  the  other,  is  not  allowed,  the  client  being 
entitled  to  their  united  exertions  (f). 

(r)  Hopkinson  v.  Buckley^  8  Taunt.  74. 

(«)  Earl  Chdmondtley  v.  Lord  Clinton,  19  Ves.  j.  a6i. 
But  it  appears  that  counsel  who  have  settled  part  of  the 
pleadings,  and  are  then  changed  for  some  other  counsel,  may 
accept  the  retainer  of  the  opposite  party. 

(/)  Earl  Cholmondeley  v.  Lord  Clinton^  19  Ves.  j.  373. 
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SECT.  6. 

eftk^BSMXim  t<rmJk  Fttrdkises  and  recnve  Gratuities 

JnmCMdUt. 


An  attorney  cdzmot  take  aa^^  ^iuf^  firom  hi* 
client  for  his  own  benefit  peDding  tk«  amt^  except 
hifi  demand;  nor  a  guardiai^  ffiom  hia  ward 
pending  the  guasdiandup^  nor  at.  its  eloee^  mt 
until  the  relation  and  if^uence.  Ihw$'  ceamd  m. 
eitber  ca»  (tt^.  AjoudvaswUluiirihefgeaemlim 
ctple  of  guardian  and  ward,  aa^  o€  attorn^,  tndr 
clicaatt,  whilat.  the  relatioa  wbaiata  a  YolimiaKX 
deed  is  not  penoitted  to- stand  (jr> 

A  biH  £Qir  ar  genecal.  account,  fiea  agwMt  a 
aolicitDC  and  agant  taking  a  seewiljr  wldhotrtai 
setdement  «f  acoounte  (ji!^ 

The  sale  of  an  aumity  by  aoi  allMney  ta  hM 
client  may  be  set  aside  (z).  The  general  rule  is, 
that  he  who  bargains  in  matter  of  advantagja  with 
another  who  placea  confidence,  ia  him.  i&  bwiaA 
to  ahoiw  that  at  reaaonaUe  use  has  beeftindte  efi 
that  confidence  (a). 

(k)  Woody.  Dawn€ij  18  Ves.  j.  187. 

(x)  Wright  V.  Pnmd,  13  Ves.  j.  136. 

(y)  Detiilin  v.  GaU,  7  Ves.  j.  584. 

(z)  Gibion  v.  /eye*,  6  Ves.  j.  «66. 

(a)  Ibid.  S78.  Qiutre  whether  a  deficiency  in  value  of  one 
third,  with  breach  of  duty  at  an  attorney,  is  not  sufficient  to 
set  aside  a  purchase  from  his  chent  (*). 

(*)  Montctjuieu  ▼.  Sandyt,  i8  Vei.  j.  3IS.] 
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So  beneficial  co&ttacts  aod  convt^yaocea^  which 
were  obtained  by  aa  attpniey  &Qm  his  client 
during  their  selatioB'  as  such,  and  c<yinected  with 
the  ai^l^eet  of  tha  suity  being  also  Uable  tp^  the 
charge,  of  Chan^fm^jh  ^^^  dacFeed  ta  stand  as 
%  SAcuFity  only  &f  what  was  actually  due.  And 
pHFchasaa  uada  by  the  attorney  wece  declared  a 
tiui^.  and  a,  subsequent  deed  which  was.  not  a 
separates,  iadependenti  Toluntary  tnansa^ion,  but 
uftdear  the  saa^e  pressure^  and  caUed  f^r  under  bha 
t^veMat  fef  fiur&er  assurance,,  was.  held  to  be 

The  puM^ase  of  a  bankrnpf^  eUatc  by  the 
aolieit«r  to^  tftua  eonunissiiiMi  was  set*  aside,  and 
the  LoRP^  Ghajitcsixoii  WQvdd  not  permit  him 
to  bid  upon  the  re*sale,  though  discharging  hinu 
adf  ffom  Ae  character  of  solicitor,  without  the 
pre^ioua  qonsentof  the  persona  interested,  freely 
g^vai  upon  fuU  infcmnaAion  (c)» 

So  the  purchase  by  the  assignee  and  solicitor 
uader^  a  ^HHomiA^on  of  bankruptcy  of  dividends 
camnoti  be  fov  their  own  benefit  {d). 

And  a  solicitor  to  the  commission  is  incapable 
of  purchasing  for  himself  or  for  others.  When^ 
therefore,  he  waa  also  acting  as  solicitor  for ,  the 
purchaser  the  sale  was  set  aside  (e). 

But  die   circmnstance   that  one  lesiduary 

(5)  VTood  Y.  Downe$9  18  Yes.  jan.  ISO. 

(c)  £x  parte  James,  S  Ves.  jas.  35a 

(d)  Ibid. 

(tf)  Ex  parte  Bentait^  lo  Vet^jun.  3at. 
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devisee  was  the  attorney  who  drew  the  will  is 
not  decisive  evidence  of  fraud  (/). 

In  a  case  where  a  purchase  was  made  of  a  re- 
versionary  interest  by  an  attorney  from  his  client, 
though  in  the  event  it  was  advantageous,  and 
without  fraud  or  any  representation,  the  proposal 
coming  from  the  client,  and  no  confidence  upon 
that  subject,  both  being  ignorant  of  the  value, 
the  bill  was  dismissed,  but  without  casts.  The 
bill  charged  fraud,  misrepresentation,  confidence 
and  knowledge  on  one  side,  with  ignorance  on 
the  other.  But  the  only  incorrect  circumstance 
appeared  to  be  the  receipt  was  taken  as  for 
money  paid,  though  the  consideration  was  by 
deduction  from  a  bill  of  costs,  not  then  of  that 
amount  {g). 

A  bill  filed  to  set  aside  leases  obtained  by  an 
agent  and  attorney  from  his  principal  was  dis- 
missed as  to  voluntary  leases ;  being  pure  gift ; 
and  no  fraud  or  misrepresentation,  with  costs  as 
to  some  which  were  intended  as  a  provision  upon 
9Dd  inducement  to  the  marriage  of  the  de- 
fendant ;  but  without  costs  as  to  others,  the  re- 
lation of  the  parties  and  the  circumstances  upon 
general  principles  of  public  policy  and  utility 
justifying  inquiry.  Another  lease  was  decreed 
to  be  delivered  up ;  the  verdict  in  an  issue  esta- 
blishing that  a  full  consideration  was  not  paid  (h). 

(/)  Paine  V.Hall,  18  V^s.jun.  475. 

{g)  Montesquieu  v.  Sandy Sy  18  Ves.  jun.  304. 

(Ji)  Harris  v.  Tremanherrff  1 5  Ves.  jun,  34. 
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In  a  case  where  securities  were  taken  by  an  at- 
torney from  his  client,  during  their  connexion  as 
such  for  a  Present ^  and  for  the  balances  of  account 
settled  for  money  lent  and  laid  out,  costs,  and 
business  done,  and  the  price  of  a  horse  sold, 
the  securities  were  declared  void  as  to  the  Present. 
And  the  plaintiff  submitting  to  pay  what  should 
be  actually  due,  the-  accounts  were  opened  as  to 
the  whole.  The  horse  having  been  sold  soon  after 
he  was  purchased  from  the  attorney,  for  a  price 
much  less  than  was  then  stipulated,  an  inquiry 
into  the  value  was  also  directed  (i). 

An  attorney  shall  not  take  a  Gift  or  reward 
from  his  client  while  the  connection  subsists.  It 
must,  as  in  the  instance  of  guardian  aqd  ward, 
be  previously  dissolved  (A). 

But  after  the  cause  has  terminated,  a  voluntary 
gift  to  the  attorney,  without  any  distress,  will 
not  be  set  aside. 

On  a  contest  in  the  Ecclesiastical  Court  for  an 
administration,  it  was  granted  to  the  plaintiff 
and  another.  The  widow  of  the  party  threat- 
ened to  appeal.  They  desired  the  defendant, 
aa  attorney,  to  make  it  up  between  them.  It  was 
compounded,  and  afterwards,  when  the  whole  was 
finished^  they  voluntarily  agreed  to  give  him 
2000/.  a-piece  ;  and  that,  as  he  swore,  without 
any  solicitation  from  him.  They  rested  on  this  for 
several  years,  when  a  bill  was  brought  to  im- 

(»)  Nexvman  v.  Pnyne,  1  Vcs.  jun.  199. 

{i)  Mvnte&qmeu  v.  Sandys^  18  Ves.  jun.  308. 
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peach  it :   after  answer  put  in,  the  fdaintiff  rati- 
fies and  confirms  it. 

For  Plaintiff.  There  is  a  strong  relation  be- 
tween an  attorney,  who  is  in  nature  of  a  sworn 
officer  of  court,  and  his  client ;  and  on  that  all 
transactions  between  them  are  examined  into. 
If  an  attorney  pending  the  transaction  gets  from 
his  client  an  extraordinary  security  for  pay- 
ment of  money,  or  extraordinary  conveyances  of 
any  part  of  his  estate,  it  will  be  set  aside  without 
any  particular  evidence  of  imposition ;  for  a  gift 
shall  not  be  taken  without  letting  the  client  see  what 
is  the  demand.  He  is  not  allowed  to  take  a  pre- 
sent without  a  bill  brought  in,  though  a  client  may 
be  allowed  to  be  generous,  and  give  more  than 
the  bill .  The  rule  is  the  sameon  a  guardian  getting 
a  present  on  the  ward  coming  of  age,  though  no 
proof  of  actual  imposition  at  the  time.  In  Pierce 
y.  Waring,  13th  Nov.  1745,  the  defendant  having 
been  guardian,  after  plaintiff  coming  of  age,  on 
setding  accounts,  took  a  voluntary  present,  which 
his  lordship  set  aside,  as  dangerous.  In  tValmS" 
ky  v.  Booth,  on  a  bill*  by  a  representative  of 
Japhet  Cf^ook,  to  set  aside  a  bond  by  hrm  to  his 
attorney,  to  pay  1,000/.,  there  was  no  ground  to 
impeach' it  on  the  particular  evidence  as  not  vo- 
luntarily done,  nor  as  any  actual  imposition. 
The  bill  was  dismissed.  Jt  came  on  to  a  re-beac- 
ing,  and  was  then  argued,  laying  all  the  particu- 
lar proofs  out  of  the  case  ;  and  on  reconsidering 
it,  and  the  consequences  that  would  othertiytco 
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be^  his  lordship-  gave  relief.  That  was  groqnded^ 
ot|:  Mine's  ca^ie,  which  was  detertnined  on  the 
same  reasoningv  and  affirmed  in  the  Hoiise  of 
Lords.  It  was  a  bill  to  set  aside  a  security,  said; 
to  be  a  gratuity  for  services,  though  it  might  be 
more  than  would  be  allowed  on  taxation.  Lord 
Talbot  relieved,  except  as  to  what  he  really  de<» 
served,  decreeing  the  bond  to  stand  as  a  security 
for  such.  This  case  is  the  same,  being  in  nature 
of  a  security  or  transfer  to  him  who  has  oth« 
parts  of  the  estate  in  his  hands,  and  is  to  account 
for  the  whole.  The  bill  demands  a  general  ac- 
count of  the  estate;  the  defendant  insists  on 
an  allowance  of  4,obo  /.  no  bill  is  given  in ;  no 
writing  at  die  time,  but  barely  this  transfer. 

Lord  Chancellor.  All  the  cases  cited 
differ  on  the  material  ground.  Waring  had  been 
concerned  as  guardian,  and,  as  soon  as  the  irrfant 
came  of  age^  made  up  the  account^  and  retained 
that  gratui^  to  himself j  the  same '  influence  of 
the  guardian  continuing,  being  done  when'  the 
^ects  were  to  be  delivered  oven  Japhet  Crook 
was  in  distress,  wanting  bail,  and  could  not  get 
out  of  custody  unless  this  attorney  would  get  it 
for  him  ;  and  the  attorney  took  the  bond  before 
he  would  do  it,  being  employed  by  him :  the 
Court  would  not  suffer  that  to  stand.  Nine's  case 
was  a  bond  to  a  person  who  pretended  to  hi^^ve 
it  in  his  power  to  procure  evidence,  and  before 
he  would  do  it,  took  this  bond  by  way  of  security : 
the  Court  would  not  suffer  that  to  stand,  because 
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done  not  by  way  of  reward,  but  beforehand,  when 
under  distress  for  evidence  to  prove  the  title  set  up. 
This  is  a  very  large  gratuity  indeed ;  though 
there  had  not  been  that  subsequent  ratification,. 
I  do  not  see  how  I  could  come  at  it ;  for  it  is 
not  obtained  by  an  attorney  during  the  course  of 
the  cause,  or  before  it,  but  the  whole  was  over, 
and  they  are  judges  what  to  give :  much  less 
can  I  set  it  aside^  I  have  heard  of  attomies 
and  solicitors  who  undertake  a  cause  not  only  to. 
manage,  but  to  find  evidence.  I  do  not  know 
how  I  could  qome  even  at  that :  it  is.  secret  in 
the  minds  of  people,  who  know  on  what  grounds 
^^7  g^9  s^d  are  better  judges  often  of  what 
an  attorney  deserves  than  the  Court  can  be: 
and  when  they  without  any  distress  judge  of 
the  gratuity  they  think  fit  to  give,  the  Court 
will  not  set  it  aside  ;  though  if  it  could  be  come 
at,  the  Co«irt  would  indeed  in  such  a  case  cen- 
sure it ;  but  this  is  also  ratified,  which  makes  it 
much  stronger.  The  bill  therefore  must  be  dis- 
missed as  to  this  4,000  /.  insisted  upon  by  the 
defendant  as  a  present  and  gratuity  to  him  (/). 

(/)  Oldkam  V.  HaHd^  24  April,  1751.     s  Ves,  sen.  959. 
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CHAP.  X. 


OF    AGENTS. 


Sect. 

1.  Of  the  Origin  and  General  Nature  of  AgeinafM 

2.  Of  the  Authority  of  Agents. 

3.  Of  their  Duties, 

4.  Of  their  lAabiUHes. 

5.  Of  their  Bights. 


SECT.  1. 
Cf  the  Origin  and  General  Nature  of  Agency* 

It  appears  that  anciently  attornies  who  resided 
in  the  country  were  accustomed  to  come  to 
London  to  solicit  their  causes  in  person. 

The  employment  of  agents  to  transact  the 
business  of  country  attornies  is  of  modern  origin, 
and  even  so  late  as  the  tinle  of  the  passing  of 
the  Act  of  3  James  i,  the  London  agents  were 
wholly  unknown  (a). 

(a)  Hence  the  Bill  of  Costs  of  an  agent  was  held  not  to  b^ 
within  the  statute.  Jones  v.  Ptice,  B.  R.  ig  May  1748. 
1  Selw.  N.P.  160. 
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The  country  attomies,  however,  now  almost 
universally  employ  qualified  practitioners  in  town 
as  their  agents,  to  prosecute  and  defend  suits. 

On  the  other  hand,  London  attomies  employ 
agents  in  the  country  to  superintend  the  execu- 
tion of  writs,  and  to  transact  other  business  (b). 

There  does  not  appear  to  be  any  rule  or  deci- 
sion by  which  attornies  in  the  country  can  be 
prevented  from  employing  unqualified  persons  to 
act  as  their  clerks  in  London,  and  transact  Aeir 
business  there,  provided  that  a  town  certificate 
be  duly  taken  out. 

But  such  a  practice  appears  to  be  somewhat 
at  variance  with  the  principles  recognized  in  the 
decisions  reg^rdin^  the  service  of  articled  clerks 
at  an  office  where  the  attorney  did  not  personally 
attend ;  and  it  seem^  defur  that  the  service  of  a 
clerk  at  such  an  office  would  not  be  deemed  good 
service.  And  in  a  recent  case  at  nm  prius  on 
the  Northern  circuit,  it  appears  Mr.  Justice 
Bailey  hdd  that  an  attorney  could  not  recover 
4he  fees  for  business  done  at  an  office  which  was 
managed  solely  by  a  clerk,  and  in  a  town  where 
the  attorney  himself  never  resided,  on  the  prin- 
ciple that  the  client  derived  no  benefit  from  the 
personal  services  of  the  attorney.     In  the  case, 

however,  of  a  country  attorney  employing  an 
unqualified  person  in  London  as  his  agent,  the 

(i)  The  attoroieft  in  this  oountry  rarely,  if  ever,  make  any 
i|Ue^praace  to  thp  I^ndon  i|ttoroie»  oat  of  tbe  profits  of  bs- 
UDeee,  in  tbe  manner  now  invariabty  donft  by  the  town  agents. 
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client  has  the  benefit  of  the  attorney's  advice, 
and  his  services  in  transacting  the  business  in 
the  country. 

The  cases  which  have  been  decided  regard- 
ing the  conduct  and  the  rights  of  attomies  and 
solicitors  in  their  character  of  agents  are  compa- 
ratively few.  Many  of  the  rules  which  have 
been  laid  down  for  the  government  of  attomies 
and  solicitors  in  their  general  business  will  also 
apply  to  their  agencies. 

The  RESPONSIBILITY  Under  which  attomies 
lie  for  mal-practice  and  misconduct  is  of  course 
equally  applicable  whether  they  act  as  princi- 
pals or  agents ;  and  therefore  we  refer  to  the 
chapter  on  that  subject,  as  containing  the  law  of 
the  summary  juris4iction  of  the  Court  (c). 

An  agent  would  scarcely  attempt  to  justify  any 
act  of  mal-practice  on  the  ground  that  his  prin* 
cipal  directed  it 


sect.  2. 

Of  the  Extent  of  the  Authority  of  an  Ageni. 

Although  country  attomies  are  concerned 
in  causes  as  principals^  the  proceedings  should 
nevertheless  be  delivered  and  carried  on  by  the 

(c)  Page  iji.  chap.  5.  , 

D  D  4 


408  EXTENT   OF   THE  [ch.  IQ 

agents  in  town,  and  to  diem  declarations,  pleas, 
notices,  &c.  should  be  given  (jd). 

If  the  agent  of  the  plaintiff's  attorney  give 
the  agent  of  the  defendant's  attorney  time  to 
plead,  the  country  attorney  cannot  sign  judg- 
ment till  that  time  be  expired  (e). 

In  the  Common  Pleas,  if  an  appearance  be 
entered  in  the  name  of  an  agent  to  the.  de- 
fendants attorney,  judgment  cannot  be  signed, 
though  the  plea  be  delivered  in  tlie  name  of  the 
latter  (/). 

In  the  King  8  Bench,  notices  of  trial  or  in- 
quiry (^),  or  a  countermand  or  continuance  of 
notice  of  inquiry  (A),  must  be  given  in  town; 
but  a  countermand  of  notice  of  trial  may  be 
given  in  the  country  (i). 

In  the  Common  Pleas,  it  seems  that  notices 
of  trial  and  countermands,  and  notices  of  ex- 
ecuting writs  of  inquiry  and  countermands,  may 
be  given  either  to  the  attorney  in  the  country 
or  the  agent  in  town;  but  of  those  things  which 
are  to  be  done  only  in  town  notice  must  be  to 

(d)  1  T.  R.  71    ;  but  see  Hayes  v.  Perkins^  3  East,  569. 

(e)  Tidd,  70,  6th  ed.  (/)  3  Bos.  &  Pul.  111. 
(g)  3  East,  568.     In   a  former  case  it  had  *  been  ruled 

agreeably  to  the  practice  of  the  Common  Pleas,  that  the 
notice  of  inquiry  might  be  given  either  to  the  attorney  in  the 
country,  or  to  the  agent  in  town.  Bell  v.  Trevama^  M. 
S3  Geo.  3.  Tidd,  605. 

(k)  Imp.  K.  B.  4S5.     1  Lee's  Prac.  Die.  27. 

(t)  «  Str.  1073.    Cas.  /emp.  Hardw.  369.  S.  C.    Imp.  K.  B. 

S3. 
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the  ^ent ;  and  all  notices,  where  the  party  has 
a  known  attorney,  must  be  given  to  that  attorney 
or  his  agent,  and  not  to  the  party  himself  (k), 

A  notice  to  execute  a  writ  of  inquiry  in  a 
country  cause  was  served  on  the  attorney  in  the 
country,  and  not  on  the  agent  in  town,  where- 
upon, after  the  damages  were  assessed  before 
the  sheriff  in  the  absence  of  the  defendant,  a 
rule  was  obtained  for  setting  the  inquisition 
aside,  upon  the  ground  of  irregularity ;  against 
which,  on  a  former  day, 

Gaselee  showed  cause,  contending,  that  tiie 
notice  was  regular,  and  that  it  was  not  like 
notice  of  trial  for  the  assizes  (/) ;  and  cited 
Smith  V.  Lacock  (m\  where  this  very  point  was 
ruled ;  and  Tashburn  v.  Havelock  («),  where  the 
distinction  was  taken  between  such  notice  of 
what  was  to  be  done  in  the  country ^  and  notice 
of  any  matter  to  be  done  only  in  town^  which 
latter  must  be  given  to  the  agent  in  town. 

T.  Carry  contrh^  cited  Griffiths  v.  JViUiams  (o), 
where  Buller^  J.  said,  that  where  there  was  an 
agent  in  town  all  notices  are  given  to  him,  and 
are  not  sent  into  the  country. 

Lawrence,  J.  said  he  remembered  a  case 
some  years  ago  in  which  he   was  concerned, 

(Jc)  Barnes,  306. 

(/)  The  authority  in  Say.  133,  Lb  general,  and  only  says, 
that  if  the  attorney  be  known,  notice  of  executing  a  writ  of 
inquiry  should  be  given  to  him  or  his  agent. 

(m)  BarneSi  305.        (11)  Ibid.  306.        (o)  1  T.R.711. 
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where  it  was  ruled  by  the  King's  Bench  that 
sach  notice  to  the  attorney  in  the  country  was 
good ;  and  that  the  Master  thought  he  recollected 
the  same  point  to  have  been  determined.  He 
therefore  desired  that  the  matter  might  stand 
over  to  look  for  bis  note  of  the  case. 

On  the  next  day  he  said  that  the  point  had 
been  ruled,  as  be  had  intimated,  in  a  case  of 
Bdl  V.  Trevenna^  M.  23  Geo.  3. 

The  Court  thereupon  discharged  the  rule,  but 
without  costs:  and  Lord  Ellekbokough,  C.  J. 
after  consulting  with  the  other  Judges,  said,  that 
as  it  was  more  convenient  that  the  notice  should 
be  given  to  the  agent  in  town  by  whom  the 
subpoenas  are  issued,  that  should  be  understood 
to  be  the  rule  in  future  (p). 

In  the  King's  Bench,  the  copy  of  a  bill  filed 
against  an  attorney  may  be  delivered  to  his 
known  Sigent  (^),  but  the  agent  is  not  bound  to 
accept  it  (r). 

Although  a  paynnent  made  to  the  attorney  is 
held  to  be  a  payment  to  the  party  for  whom  he 
is  retained  (^),  yet  it  is  not  so  in  the  case  of 
payment  to  the  agent  of  the  attorney  (t).  But, 
generally,  the  party  is  bound  by  the  acts  of  the 
agent  to  his  attorney  (u). 

(p)  Hayes  v.  PerkmSf  3  East,  568. 

(9)  Imp.  K.  B.  516. 

(r)  Per  Cor.  £.  39  Geo.  3.  K.  B.    Tidd,  6th  ed«  p.  313. 

(s)  1  Blac  Rep.  8.  (f)  Doug.  623,  4. 

(»)  Gr^hs  V.  fVil&am,  1  T.  R.  no. 
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Chiffiths  V.  WiUiams  {x)  was  an  action  against 
the  deffendant,  as  ah  attomey,  for  iiegligence 
in  not  entering  np  judgment  aa  a  warrant  of 
atstomey  against  a  debtor  of  the  plaintiff,  by 
which  he  had  lost  his  security.  The  defendant 
ijdeaded  the  general  issue,  and  afterwards  ob* 
tained  a  Judge's  order  for  paying  money  into 
court.  Notice  was  given  to  the  defendant  by 
the  plaintiff's  attorney,  that  the  payment  was 
irregular,  and  that  he  should  not  take  it  out  of 
court ;  but  about  ten  days  before  the  trial  the 
plaintiff's  agent  took  the  money  out  of  court, 
and  afterwards  the  plaintiff  obtained  a  verdict 
for  the  exact  sum  paul  into  court. 

On  a  foimer  day  Bower  obtained  a  rule  to 
show  cause  why  the  verdict  which  had  been 
given  for  the  plaintiff  should  not  be  set  aside, 
and  a  verdict  entered  for  the  defendant. 

Douglas  and  MiUe$  now  showed  cause,  and 
coqtaided,  that  as  this  was  an  action  in  whidi 
nnliqtiidated  damages  were  claimed,  the  de*> 
fmdant  could  not  pay  money  into  court  as  of 
Course.  But  evw  if  he  could,  this  was  too  late, 
it  being  aft^  plea  pleaded  {y\  And  that  irre* 
gularity  is  not  cured  by  the  plaintiff's  agent 
taking  the  money  out  of  court ;  for  the  plaintiff 
cannot  be  in  a  better  situation  by  those  means 
than  he  would  have  been  if  the  defendant's 
attorney  had  paid  the  money  into  his  hands. 

{x)  I  T.  R.  710.  Esftter,  27  Geo.  3. 
(y)  iWils.  157.    Barnes,  279. 
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And  even  in  that  case,  unless  there  had  been  a 
plea  puis  darrein  continuance,  the  plaintiff  must 
have  obtained  a  verdict  For  nothing  can  be 
taken  advantage  of  under  the  general  issue  but 
that  which  happens  before  plea  pleaded  (z). 
Besides,  the  agent  taking  the  money  out  of 
court  ought  not  to  conclude  the  plaintiff,  after 
his  attorney  had  expressly  given  notice  to  the 
defendant's  attorney  that  he  would  not  take  the 
money. 

The  counsel  in  support  of  the  rule  were- 
stopped  by  the  Court. 

Ash  HURST,  J.  This  payment  of  money  was 
originally  irregular ;  for  this  is  not  one  of  those 
actions  in  which  money  could,  strictfy  speaking, 
be  paid  into  court;  but  that  irregularity  was 
waved  by  the  plaintiff  taking  it  out  of  court 
He  should  have  applied  to  discharge  the  rule  as 
irregularly  obtained ;  but  instead  of  that  he 
received  the  money  which  was  paid  into  court, 
and  went  down  to  trial.  It  is  no  objection  that 
the  agent  in  town  took  the  money  out  of  court, 
because  he  acted  as  the  plaintiff's  attorney  in 
town,  and  therefore  the  plaintiff  is  concluded 
by  his  acts. 

BuLLER,  J.,  after  going  over  the  points  of 
paying  the  money  into  court,  and  its  being  taken 
out,  concluded  by  saying,  that  as  to  the  agent 

(2)  Sullivan  v.  Montague^  Doug.  101.  Reynolds  v.  Beer» 
img,  Doog.  loB.  11.  47.  But  bm  Evant  v.  Prasser,  3  T.  R. 
186. 
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taking  the  money  out  of  court,  it  was  the  same 
as  if  it  had  been  done  by  the  plaintiff  himself. 
For  where  there  is  an  agent  in  town,  all  notices^ 
are  given  to  him,  and  are  not  sent  into  the 
country. 

•  Grose,  J.  Here  the  objection,  if  good,  is 
waved.  For  the  plaintiff  is  estopped,  by  taking 
the  money  out  of  court,  from  taking  advantage 
of  any  irregularity.  There  was  time  enough 
for  the  agent  to  have  written  into  the  country 
after  he  had  taken  the  money  out  of  court ;  and 
after  that  the  plaintiff  ought  not  to  have  pro- 
ceeded to  trial. 

But  an  agent  employed  to  sue  is  not  therefore 
authorized  to  receive  payment. 

In  Yates  v.  Freckleton  (a),  which  was  an  action 
on  a  note  of  hand,  the  plaintiff  s  attorney  in 
tovm  had  sent  the  note  to  FoXy  an  attorney  at 
Coventry^  where  the  defendant  resided,  1;o  present 
it  for  payment,  and  by  the  letter  inclosing  it 
directed  him,  if  payment  should  be  reftised,  to 
return  it  immediately  to  him,  adding,  that  in 
that  event  he  would  send  down  a  writ  to  him  to 
arrest  the  defendant.  Fos  having  accordingly 
presented  the  note,  and  payment  being  refused, 
he. wrote  to  the  attorney  in  town  to  inform  him 
of  it,  and  a  writ  was  sent  to  him,  upon  which 
he  arrested  the  defendant,  who  gave  bail  to  the 
sheriff.      Foa*  afterwards  got  an  assignment  of 

(a)  2  Doug.  633. 
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die  bftil-bood  to  the  plaiaiiff,  and  some  time 
aAerwardb  the  defendaflott  paid  4ie  debt,  and  all 
the  coats  then  mcurred,  to  Far,  who  gsfe  him 
a  receipt  After  this  the  bail  were  served  witb 
process  and  notice  of  declarations  on  the  bail- 
bond.  Far  not  having  paid  the  money  over  to 
the  plaintiff  or  his  attorney,  and  the  attorney 
h»nng  employed  another  agent,  but  without 
giving  any  notice  of  the  change  to  the  defendant. 
The  letter  to  Fox,  accompanying  the  note,  had 
not  been  shown  to  the  defendant  before  he  paid 
the  money ;  but  when  the  process  on  the  bail- 
bond  had  been  served  by  the  new  agent,  Fox 
produced  it  to  the  defendant  to  convince  him 
that  he  was  duly  authorized  to  receive  the 
money. 

On  Thursday  the  1st  February,  1781,  Daug^ 
las  obtained  a  rule  for  the  plaintiff,  to  show 
cause  why  the  proceedings  on  the  bafl-bond, 
subsequent  to  the  payment  of  the  debt  and  costs 
by  the  di^fendant,  should  not  be  set  aside,  with 
costs,  and  all  further  proceedings  in  the  mean 
time  stayed.  On  Saturday  the  1  otfa  of  February 
this  rule  was  enlarged,  with  the  addition,  that 
Fox,  on  notice  to  be  given  him  of  ike  rule, 
should    answer    the    several    matters    in    the 

affidavits* 

It  was  thwi,  and  this  day,  12th  February^ 
urged  in  support  of  the  rule,  that  payment  to 
an  agent  is  the  same  thing  as  payment  to  the 
original  attorney ;  and  that  the  plaintiff's  attorney 


sect,  2.]         AinuaaiTY  of  agent.  4tj 

ought  not  to  have  changed  his  agmt  without 
giving  notice  to  the  defendant.  That  beftides 
the  letter  here  was  to  be  considered  as  a  special 
authority  to  receive  the  money,  and  although  it 
had  not  been  shown  to  the  defendant  before  the 
payment,  yet  the  plaintiff  who  had  thereby, 
through  his  attorney,  vested  the  power  in  Fox, 
ought  not  to  be  suffered  to  avail  himself  of  that 
circumstance. 

The  Court  were  clear  that  an  agent  em- 
ployed to  sue  is  not  therefore  authorized  to 
receive  payment  (b).  I'hey  said  it  had  been 
formerly  doubted,  whether  payment  to  the  at- 
torney was  payment  to  the  party,  though  it  was ' 
now  settled  to  be  so  (c).  That  the  letter,  so  far 
from  importing  an  authority  to  receive  the  money; 
implied  the  reverse  in  case  the  note  should  not 
be  paid  voluntarily,  because  in  that  event  Fox 
was  to  return  it.  If  it  had  been  meant  that  he 
should  also  in  that  case  receive  the  money,  the 
note  would  have  been  left  in  his  custody. 

Fox  having  made  no  exculpatory  affidavit,  an 
absolute  rule  was  made,  that  upon  payment  by 
the  defendant  of  the  debt  and  costs  (the  costs 
of  the  application  excepted)  to  the  plaintiff,  all 
further  proceedings  should  be  stayed ;  and  that 

(b)  But  if  the  agent  in  town  take  money  out  of  court, 
which  the  defendant  has  paid  in  under  a  Judge's  order,  but 
irregularly,  that  shaU  bind  the  plaintift',  and  be  a  waver  of 
the  irregularity.     Griffith  v.  WiUiams^  i  T.  R.  710. 

(c)  P(mel  V.  Utth,  1  Blac.  8. 
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Fox  should  pay  the  debt  and  costs  to  the  de« 
fendant,  and  also  the  plaintiff's  costs  of  this 
application  to  him,  on  or  before  the  ist  March, 
otherwise  an  attachment  to  issue  against  him. 

A  clerk  under  articles  to  serve  five  years  may 
serve  one  year  of  the  term  with  the  agent  of  the 
attorney. 

The  22  Geo.  2.  c.  46.  s.  8,  enacts,  that  every 
person  who  shall  become  bound  by  contract  in 
writing  to  serve  any  attorney  or  solicitor,  shall 
during  the  whole  time  and  term  of  service  to  be 
specified  in  such  contract,  continue  and  be  ac- 
tually employed  by  such  attorney  or  solicitor, 
or  his  or  their  agent  or  agents^  in  the  proper 
business,  practice  or  employment  of  an  attorney 
or  solicitor. 

And  by  the  rule  of  Trin.  31  Geo.  3,  no  person 
who  shall  enter  into  articles  with  an  attorney  or 
attomies  shall  be  at  liberty  to  serve  the  agent  or 
agents  of  such  attorney  or  attornies,  under  such 
articles,  for  a  longer  time  than  one  year  of  his 
clerkship ;  and  any  such  service  to  an  agent  or 
agents  beyond  that  time  shall  not  be  deemed 
good  service  (rf). 

(lO  4  T.  R.  379. 
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SECT.  3. 
0/  the  Duties  of  Agents, 

The  duties  of  an  agent  to  his  client,  -he' 
attorney^  proceed  upon  the  same  principles  as 
those  which  regulate  the  conduct  of  an  attorney 
to  his  client. 

The  only  distinction  appears  to  be  that  an 
agent  has  less  discretionary  power  than  the 
principal.  The  agent  receives  his  instructions 
from  a  member  of  his  own  profession^  w^o  is 
presumed  to  be  acquainted  with  the  nature  of 
the  proceedings  which  he  directs  to  be  taken, 
and  for  which  he  must  be  responsible. 

It  sometimes  occurs  that  the  attorney  in  the 
country  desires  the  ad^option  of  some  measure, 
which  the  agent,  if  left  to  his  own  judgment, 
would  not  deem  expedient;  but  where  the  in- 
.  structions  are  clear   and  positive  he  ought  to 
.  fulfil  them,  so  far  as  he  lawfully  may,  to  the 
( letter.     Though  he  may  suspect  that  his  client 
is  mistaken,  he  cannot  assume  it ;  on  the  con- 
trary he  will  consider  that  there  may  be  circum- 
stances known  to  the  attorney,  of  which  he  the 
.  agent  is  ignorant,    and  he  must  not  speculate 
•  en  the  degree  of  his  client's    accuracy  unless 
he  has  received  a  distinct  authorily  to  use  a^ 
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discretionary  power  over  the  affairs  intrusted  to 
hinii  but  which  he  would  usually  be  very  unwise 
to  accept. 

The  safest  course,  as  well  as  the  clearest  line 
of  duty,  is  to  follow  instructions. 

It  is  equally  important  to  the  attorney  in  the 
country,  as  to  the  agent  in  town,  to  recollect 
this  important  rule ;  so  that  the  one  will  write 
and  the  other  read  the  instructions  with  a  full 
knowledge  of  the  sense  in  which  they  are  to  be 
taken.  And  it  is  the  best  course  that  can  be 
pursued  for  the  satisfaction  of  both  parties 
to  leave  as  little  as  possible  to  the  discretion  of 
the  agent. 


SECT.   4. 
Of  the  Liabilities  of  Agents. 

« 

The  general  liabilities  of  the  members  of  the 
Profession  to  actions  and  suits  attach  abo  to 
agents.  But  it  seems  they  are  amenable  only  to 
the  country  attorney  who  retained  them,  and  not 
to  the  client  of  the  attorney,  with  whom  they  had 
no  privity  of  contract.  The  proper  remedy  of 
the  country  client  for  the  consequence  of  negli- 
gence or  misconduct  is  agtdnst  the  attorney 
whom  he  retained. 
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Thus  the  Court  was  moved  against  the  de^ 
fendant's  attorney  for  not  acquainting  the  de-* 
fendant  that  he  had  received  notice  of  trial, 
whereby  the  plaintiff  obtained  a  verdict  without 
defence.  It  appeared,  upon  showing  cause,  that 
this  omission  was  entirely  owing  to  the  neglect 
of  the  agent  for  the  attorney.  But  the  Court  held 
this  to  be  no  defence  for  the  attorney^  that  he 
was  answerable  to  his  client,  and  his  agent  to 
him  (e). 

In  another  case  one  BameSy  an  attorney  in 
Cumberland,  had  orders  from  a  defendant  to 
ple^d  for  him,  and  he  sent  directions  to  Eadnell^ 
his  agent,  so  to  do  ;  but  the  agent  neglecting  to 
plead,  judgment  passed  against  the  defendant  by 
de&ult.  The  defendant  moved  against  Barnes, 
and  a  rule  was  made  upon  him  to  show  cause 
why  he  should  not  make  the  defendant  satisfac* 
tion,  the  attorney  being  answerable  for  his  agents 
default.  Upon  showing  cause,  it  appeared  there 
was  a  just  debt  due  to  the  plaintiff  of  44/.,  and 
the  costs,  (had  a  plea  been  pleaded)  would  have 
been  greatly  increased^  •  so  that  the  defendant 
was  benefited,  and  not  prejudiced  by  suffering 
judgment  to  go  by  default.  If  the  defendant 
could  have  made  a  just  defence,  and  no  debt 
had  been  due,  in  case  of  a  gross  and  wilful  neg- 
lect, the  Court  would  have  punished  the  attorney, 
• 

(e)  Ex  parte  Phelps^  1  Barnes,  30* 
£  S  3 
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but  there  was  no  reason  for  it  under  the  circum- 
stances of  the  case  (/). 

.  Agents  may  be  changed  without  leave  of  the 
Court,  or  the  order  of  a  Judge,  but  the  papers  in 
their  possession  may  be  retained  until  their  bills 
be  paid. 

-  By  22  Geo.  2,  c.  46,  s.  11,  it  was  enacted^ 
that  if  any  sworn  attorney  or  solicitor  shall  act 
as  agent  for-  any  person  or  persons  not  duly 
guali/ied  to  act  as  an  attorney  or  solicitor,  or 
permit  or  suffer  his  name  to  be  any  wise  made 
use  of  upon  the  account,  or  for  the  profit 
of  any  unqualified  person  or  persons,  thereby  to 
enable  him  or  them  to  appear,  act,  or  practise  in 
any  respect  as  an  attorney  or  solicitor,  knowing 
him  not  to  be  duly  qualified  as  aforesaid,  and 
complaint  shall  be  made  thereof  in  a  summary 
way,  to  the  court  from  whence  any  such  process 
did  issue,  and  proof  made  thereof  upon  oath, 
to  the  satisfaction  of  the  Court,  that  such  sworn 
attorney  or  solicitor  hath  so  offended  therein  as 
aforesaid,  then  every  such  attorney  or  solicitor 
90  offending  shall  be  struck  off  the  Roll,  and  for 
ever  after  disabled  from  practising  as  an  attor- 
ney  or  solicitor  (g). 

If  a  solicitor  or  agent  for  another  retain  an 

(J^  1  Barnes,  32.  . 
'  '  ig)  Qii^rt  whether 'an  agent  would  come  within  the  scope 
of  this  section  who  transacted  business  for  an  attorney  who 
was  uncertificated  for  lessi  than  a  year? 
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attorney,  and  promise  him  his  fees,  an  action 
in  assumpsit  lies  against  the  solicitor  or  agent  {h)i 
And  debij  also,  will  lie  against  the  solicitor,  or 
agent  who  retained  the  attorney  (i). 

It  was  formerly  held  that  an  agent's  bilV 
could  not  be  taxed.  A  case  is  reported  in 
fVilson  (k)n  where  an  application  being  made  to 
a  Judge  for  an  order  to  tax  an  attorney's  bill^ 
he  made  an  order  for  the  taxation;  thereof,  upon 
the  usual  undertaking  to  pay  what  should  ap^ 
pear  to  be  due  thereupon.  The  person  who 
obtained  the  order  attended  the  Master  several 
times,  but  the  attorney,  whose  bill  it  was,  never 
attended ;  and  the  Master  refused  to  tax  the  bill 
er  parte,  because  it  was  a  bill  for  agency ;  and 
Mr.  Lawson  moved  that  the  Master  might  tax  it 
er  parte;  but,  pkr  Cum  am,  it  is  not  within  the 
Act  of  Parliament ;  and  the  Master  said  he  never 
taxed  a  bill  for  agency  in  his  life,  so  the  Judges 
order  was  held  to  be  irregularly  obtained. 

It.  is  now,  however,  the  uniform  practice  of 
both  courts  (/)  to  refer  an  agent's  bill  to   be 
taxed,  upon  the  attorney  bringing  into  court  the- 
sum  claimed  by  the  agent. 

But  it  is  not  necessary  that  the- bill,  should  bo 

• 

(A)U.  Skin.  217,  318. 

(0  R.  2  Ch).  510.    Dub.  Cro.   Gar.    107.    a  Rul;  77. 
1  Rol.  594. 1.  10.     Cro.  Car.  194. 

,  {k)  Vol.  i;.i>age  ^66^  Anon.,  ... 

(/)  Doug.  199,  *iOO,  and  the  cases  there  cited  in  notis 
Croome  v.  Symonds,.E.  35  G.  3,  K.  B.  Tidd,.6th  Ed.  323, 
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signed  or  delivered  before  the  commencement  of 
an  action  (m). 

In  debitatm  assumpsit  for  agents  fees.  It  was 
objected  on  the  part  of  the  defendant  that  the 
plaintiff  ought  to  prove  a  bill  delivered.  For 
the  plaintiff  it  was  insisted  that  agents  were  not 
within  the  statute  3  Jac.  i,  c.  7  ;  that  at  the  time 
when  it  was  made  agents  were  unknown ;  that 
attomies  then  came  to  London  to  solicit  their 
causes  in  person. 

Lee,  C.  J.  was  of  opinion  that  the  case  was  not 
within  the  statute,  but  offered  to  save  the  point 

Verdict  for  the  plaintiff  (ri). 

In  Bridges f  one,  &c.  v.  Francis  (0),  which  was 
an  action  of  assumpsit,  brought  by  the  plaintiff 
for  business  done  by  him  as  agent  for  the  de- 
fendant, who  wias  a  country  attorney,  it  was  ob- 
jected that  the  bill  was  not  signed. 

Lord  Kenton  said  that  signing  a  bill  was 
necessary  only  where  it  was  delivered  to  the 
proper  client,  and  not  where  delivered  by  the 
agent  to  the  attorney. 

Piggot  and  Garrow,  the  defendant's  counsel, 
answered  that  they  did  not  mean  to  contend 
that  the  bill  should  be  signed  and  delivered  a 
month  previous  to  the  commencement  of  the 

(m)  Doug.  199,  in  noiis^  Peake's  Cases  N.  P.  1,  2.   1  Esp. 
Rep.  221. 

(n)  Jonesy  one,  &c.,  v.  Price,    B.  R.,    May  19,    1748. 
1  Selw.  N.  P*  160, 
(0)  Pcake,  N.  P.  I* 
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action,  as  directed  by  the  general  attomies  Act, 
but  ihat  this  ca&e  was  widrin  die.  Act  of  the 
3  Jas.  1 ,  c.  7,  ii'hich,  after  enacting  that  no  at- 
torney, solicitor,  or  servant  to  any,  should  be 
allowed  from  his  client,  or  mastery  for  any  fee, . 
&c.,  unless  he  has  a  ticket  subscribed^  &c.  further 
enacts,  that  f*  all  attomies  and  solicitors  ^all  give 
a  true  bill  unto  their  masters^  or  clients,  ortheir 
assigns,  of  all  other  charges  coneemiog  the  suits 
which  they  have  for  them  subscribfsd  with  hi& 
0wn  hand  and  name,  before  such  time  as  they  or 
any  of  them  shall  charge  their  clients  with  anjR 
the  same  fees  or  charges." 

Lord  Kenyok  said  he  thought  there  was  no 
weight  in  ibe  objection,  but  ihat  if  the  defendant 
desired  it  he  would  save  the  point  ior  the  opi- 
nion of  the  Court 

The  parties  then  agreed  to  refer  the  bill  to  the  < 
Madtar. 

In  Dixon  v.  Plant  (f ),  Dunning  moved,  that 
Bixon^s  bill,  as  agent  in  town  for  Plant,  a  couih 
try  attorney,  might  be  referred  to  the  Master  to 
be  taxed. 

Wilksy  Askhurstj  and  BuUer^  Justices,  (Lord 
J^an^ld  hkving  left  the  court  before  the  motion 
was  made),  were  inclined  to  think  that  the  biU 
was  not  taxable  by  the  Maimer,  the  Act  of  1 2  G.  2, 
c,  1 3,  s-  6,  having  enacted  that  2  G.  2,  c.  23^ 
<•  23i  for  referring  attornies'*  bills,  should  not  ex? 

(p)  1  Doug.  199,  200.    Mich.  19  G.  3. 
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tend  to  any  bill  due  from  any  attorney  or  solicitor 
to  any  other  attorney,  solicitor,  or  clerk  in 
court  (y). 

However,  at  the  sittings  at  Guildhall  after 
Mich.  19  G.  3,  Bulkr,  J.,  who  sat  for  Lord 
Mansfield,  informed  the  Bar,  that  upon  inquiry  it 
had  been  found  to  be  the  practice  of  the  Court  of 
Common  Pleas,  confirmed  by  a  case  decided  in 
that  Court,  to  make  orders  for  the  taxation  of 
agents  bills,  and  he  read  a  note  of  the  case 
which  had  been  lent  him  by  Gouldy  Justice,  and. 
was  as  follows : 

Ea; parte  Beara*oft,  an  attorney.  In  E.  7  G.  3, 
Havjfj  Serjeant,  moved  that  the  bill  of  Vhwin  an 
attorney,  agent  for  Bearcroft,  should  be  referred 
to  be  taxed,  and  said,  though  it  was  not  within 
the  statute  of  2  G.  2,  by  reason  of  that  of  1 2  G.  2, 
yet  that  it  might  be  taxed  under  the  general 
jurisdiction  of  the  Court,  and  under  3  Jac.  1,  c.  7. 
He  made  his  motion  on  this  general  authority  with- 
out any  affidavit.  Nares,  serjeant,  objected,  that 
there  never  had  been  an  instance  of  such  taxa- 
tion of  an  agent's  bill.  But  the  Court  thought 
proper  to  grant  a  rule  to  show  cause,  T.  7  G.  3. 
Nares  showed  cause,  and  observed,  that  the  sta- 
tute of  12  G.  2,  provides  that  the  2  G.  2,  shall 
not  extend,  &:c.,  and  therefore  it  is  not  necessary 
for  an  agent  to  deliver  a  bill  before  he  brings  an 
^ion ;   the  reason  of  which  he  took  to  be  that 

(f)  And  see  1  Wib.  s66. 


Sect.  4.]        LIABILITIES   OF    AGENTS.  42$^ 

it  was  not  looked  upon  to  be  subject  to  taxation^' 
The  statute  of  3  Jac.  1,  requires  bills  to  be  de« 
livered  by  attomies  to  their  masters  or  clients^ 
They  are  supposed  ignorant  of  the  steps  in  a 
cause,  and  of  the  due  charges*  The  agent,  he 
said,  who  does  the  business  in  town,  is  entitled 
to  the  fees,  unless  there  is  a  contrary  stipulation 
between  him  and  the  country  attorney  ;  Davy^. 
contr^t  said,  that  he  did  not  apply  on  the  ground 
of  the  statute  2  G.  2,  but  on  the  practice  of  the 
Court.  In  3  Jac.  1 ,  there  is  no  direction  as^  to 
taxation,  yet  an  attorney's  bill  was  certainly  tax-^ 
able  before  2  G.  2.  The  12  G.  2,.  shows  it  to 
have  been  thought  that  2  G,;  2,  extended  to 
agents  bills,  and  properly  restrained  it  (as  vari- 
ous things  in  it  are  not  applicable  between  attor- 
nies  and  agents,  such  as  words  at  length,  &c.), 
leaving  the  case  between  them  as  it  stood  before. 
The  Court  was  of  opinion  that  the  bill  should  be 
taxed,  and  that  they  could  order  it  under  the 
general  authority  of  the  Court,  that  it  might  be 
seen  that  only  due  charges  were  made.  After 
the  Court  had  declared  this  opinion,  Barnes^  the 
secondary,  said  he  remembered,  before  2  G.  2, 
applications  made  to  Judges  at  their  chambers  to 
refer  agents  bills  to  be  taxed,  and  that  it  was 
frequently  done  upon  the  country  attorney  bring- 
ing  the  fees  charged  into  court.  The  rule  was 
made  absolute,  but  with  the  condition  that  Bear- 
croft  should  bring  the  money  into  court. 

BuUer,  Justice,  then  said,  that  on  being  made 
acquainted  with  this  case,  he  had  conferred  with 
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WiUes  widAikhurstf  Justices,  and  ^al  they  were 
all  three  of  opinioa  that  Dixon's  bill  should  be 
referred ;  that  the  practice  of  all  the  Courts 
ought  to  be  uniform ;  that  questions  on  bills  of 
this  sort  would  be  much  better  understood  and 
settled  by  the  Master,  than  by  a  Judge  or  jury  at 
nisi  prim.  Upon  this,  the  counsel  in  the  cause 
agreed  that  the  bill  should  be  taxed  by  consent, 
the  defendant  bringing  into  court  the  sum  re^ 
maining  due  on  the  amount  of  the  plaintiff 'd 
claim,  and  that  what  should  be  deducted,  if  any- 
thing, should  be  afterwards  repaid  to  him. 

The  Court  of  Chancery y  in  exercise  of  its 
general  jurisdiction,  has  also  directed  the  tax- 
ation of  an  agent's  bill  (y). 

The  bill  of  a  town  attorney  employed  in 
soliciting  a  cause  really  as  agent  for  the  country 
attorney  is  not  taxable  Ay  tAe  client  (r). 


SECT.  5. 

Of  the  Bights  of  Jgents. 

The  town  agents  have  a  general  lien  for  their 
fees  and  disbursements  upon  the  papers  in  their 
hands  belonging  to  the  attomies  in  the  country, 
by  whom  they  are  employed  (s). 

(g)  Paget  v.  Nicltol$0h  l  Pic^-  ^^5-  Binstead  v.  Bartfoot, 
1  Dick.  112. 

(r)  Wildbore  v.  Bryan,  8  Pri.  679. 

(j)  Ward  V.  Kepple,  15  Ves.  J.  a97i  and  see  Ex  parte 
StecUf  t6  Vc8.  J.  164. 
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Their  lien  also  extends  to  the  ps^rs  of  the 
clients  or  suitors  in  the  seyeral  causes  in  which 
such  suitors  were  interestied ;  andj  perhaps  also» 
for  the  amount  of  the-  lien  which  &e  attorney 
would  have  against  the  particular  client  (t).  The 
former  point  is  clearly  established  by  several 
cases ;  but  on  the  latter  there  are  conflicting  de- 
cisions. 

In  Moody  and  others,  assignees  of  Bell^  a 
bankrupt,  v.  Spencer^  gent,  one,  &c.  («),  which 
was  an  action  of  assumpsit  for  money  had  and 
received,  it  appeared  in  evidence  that  the  de- 
fendant being  the  town  agent  of  Mr.  Baldwin,  an 
attorney  in  the  country,  had  received  a  sum  of 
money  due  to  the  bajokrupt  from  a  person  named 
Wilson,  who  had  been  sued  by  Baldwin  on  the 
retainer  of  the  bankrupt  before  his  bankruptcy. 

(f)  The  general  impression  of  the  Profeesion  ia  said  to  be 
that  the  town  agent,  as  against  the  original  client,  has  only  a 
lien  for  the  amount  of  the  busmeas  done  by  him  in  the  parti- 
cular cause,  and  not  the  benefit  of  the  lien  of  the  country 
attorney.  The  point  has  not  been  settled ;  but  Mr.  Justice  SaUey 
seems  inclined  to  the  opinion  that  such  a  lien  may  be  maintained ; 
see  Moody  v.  Spencer^  s  D.  &  R«  6,  which  was  an  action 
against  the  agent  by  the  original  client,  and  his  lordship 
held  that  the  agent  stands  in  the  same  situation  as  tlie  attor- 
ney, and  to  make  a  valid  defence  must  show  that  the  attorney 
had  a  right  to  retain  the  money.  And  that  case  was  decided 
on  the  ground  that  as  the  attorney  could  not  retain  the  money, 
neither  could  the  agent ;  and  it  seems,  therefore,  that  if  the 
attorney  could  have  established  a  claim  upon  the  fund,  then 
the  agent  would  have  been  entitled,  in  right  of  his  demand 
ag-tiinst  the  attorney,  to  his  lien  thereon. 

(v)  2  D.  6?  B.  6. 
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The-mbney  was  received  by  the  defendant  *  in 

London,  after  the  act  of  bankruptcy  was  com- 

mitted,  and  he  refused  to  pay  it  to  the  assignees, 

on  the  ground  that  he  had  a  lien  upon  it  for  a 

general  balance  due  to  him  from  Baldwin  as 

town   agent    of  the   latter   in  that  and   other 

causes. 

It  was  objected  at  the  trial,  that  the  action 

would  not  lie  against  the  defendant,  there  being 

no  privity  between  him  and  the  assignees,  to 

whom  Baldwin  alone  was  liable.     Graham.  B. 

overruled  the  objection,  and  the  plaintiffs  had  a 

verdict,  with  liberty  to  the  defendant  •  to.  move 

the  Court 

Denmafii  C.  S.  accordingly  moved,  and  cited 
Ward  V.  Keppk  Qc)  as  an  authority  to  show  that 
an  8^nt  in  town  has  a  lien  upon  papers  in  his 
hands  for  what  is  due  to  him  as  agent  in  the 
cause  from  the  solicitor  in  the  country  ;  and  he 
in^ted  that  in  principle  there  was  no  difft^rence 
between  money  and  papers  in  the  hands  of  the 
agent. 

But  Abbott,  C.  J.  said.  The  case  cited  seems 
to  be  no  authority  on  this  point.  That  was  en- 
tirely a  question  between  the  town  agent  and  the 
solicitor  in  the  country.  Here  the  question  is 
between  the  agent  and  the  party  for  whom  he 
has  received  the  money.  The  assignees  of  the 
bankrupt  claim  this  as  money  had  and  received 
to  their  use  for  the  benefit  of  the  bankrupts 
estate,  and  if  the  bankruptcy  had  not  taken  place 

(x)  15  Ves.  jiin.  297. 
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it  is  quite  clear  that  this  would  have  been  mouey 
received  to  the  use  of .  the  bankrupt,  but  the 
bankruptcy  intervening  the  title  of  the  as-^ 
signee  accrues*  ^  If  the  case  is  put  upon  the 
question,  whether  the  defendant  has  a  right  to 
keep  this  money  in  respect  of  a  claim  which  he 
has  upon  the  bankrupt,  the  argument  is  clearly 
against  the  defendant ;  and  I  do  not  see  that  the 
intervention  of  Baldwin  makes  any  difference  in 
the  case,  because  the  latter  and  the  defendant 
must  be  considered  as  standing  in  the  same 
situation.  It  does  not  appear  to  have  been  sug- 
gested at  the  trial  that  the  defendant  was  entitled 
to  any  reduction  of  the  damages  in  respect  of  his 
expenses  and  trouble  in  recovering  this  money ; 
but  he  appears  to  have  rested  his  case  on  a  claim 
of  iien  upon  this  money  for  the  general  balance 
due  from  Baldwin  as  his  town  agent.  If  by  the 
law  the  defendant  is  entitled  to  a  lien  upon  this 
money  for  the  expenses  incurred  by  him  in  the 
particular  suit  in  which  it  was  recovered,  that  is 
a  different  question,  and  may  be  the  ground  of 
:an  application  of  another  kind ;  but  at  present 
no  such  application  is  presented,  nor  does  it 
appear  that  the  subject  was  introduced  at  the 
trial.  I  ajn  of  opinion  that  the  defendant  has  no 
lien  on  the  money  for  the  general  balance  claimed 
to  be  due  to  him  from  the  attorney  in  the  country. 
'  Bay  LEY,  J.  It  is  quite  clear  that  this  is 
inoney  had  and  received  to  the  use  of  the  as« 
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signees,  because  tbey  are  the  parties  to  whom 
the  general  property  of  die  bankrupt  belongs. 
The  defendant,  ais  agent  for  the  attorney  in  tiie 
country,  must  have  known  that  the  money  was 
received  for  their  use.  Tke  defendant  must  stand 
in  tke  same  situation  as  Baldwin^  and  before  he 
can  make  any  valid  defence  to  this  action  he 
must  show  that  Baldwin  had  a  right  to  retain  the 
money  against  the  assignees.  It  cannot  be  said 
that  the  defendant  was  carrying  on  the  suit  upon 
the  credit  of  the  assignees,  but  on  the  credit  of 
Baldwin,  and  therefore  he  could  not  maintain 
an  action  against  the  assignees  to  recover  the 
amount  of  his  bill  from  them.  Suppose  the  as* 
signees  had  paid  Baldwin  his  bill  of  costs,  then  all 
right  which  the  defendant  had  as  an  agent  would 
be  destroyed.  The  justice  of  the  caSe  is  clearly 
against  the  defendant.  He  as  agent  is  the  hand 
to  receive  the  money,  but  he  knows  at  the  time 
he  receives  it  that  he  receives  it  for  the  benefit 
of  the  assignees.  Suppose  Baldwin  had  received 
it,  he  would  have  received  it  for  the  use  of  the 
assignees,  and  he  clearly  would  not  have  a  right 
to  stop  it  in  transitu.  Unless  Baldwin  had  that 
right,  I  am  of  opinion  that  the  defendant  has  no 
right  to  pay  Baldwin's  debt  with  the  money  be- 
longing to  the  assignees. 

HoLROYD,  J*  and  Best,  J.  concurred. 

On  a  subsequent  day  Denman  obtained  a  rule 
nisi  for  reducing  the  amount  of  damages  hjf  such 
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mm  as  should  appear  to  be  due  to  the  defendant 
in  respect  ofkis  agency  inreccvefing  the  particular 
Slim  ofmmey  for  which  the  action  was  brought 

In  Chapman  V.  Clarke  (y)  Lord  Thxjrlow 
said,  that  the  client  was  a  stranger  to  the  agent ; 
that  the  credit  given  by  the  latter  was  to  the 
solicitor,  and  therefore  from  him  he  must  seek 
payment.  And  his  lordship  fiirther  observed : 
suppose  a  solicitor's  client  pays  money  from  time 
to  time  to  his  solicitor,  almost  to  the  amount  of  his 
bill,  and  thereby  enables  him  to  pay  sums  to  his 
agent  on  account  generally ;  if  the  client  were 
liable  to  the  agent,  the  latter  might  place  the 
money  so  paid  to  him  to  the  account  of  those  he 
suspected  could  not  pay,  and  make  diose  who 
were  able  to  pay,  pay  twice ;  which  would  be 
absurd  and  unjust. 

It  appears,  however,  that  clerks  in  Chancery 
and]the  Crown  Office  may  hold  the  papers  in  their 
possession  notwithstanding  the  client  has  paid 
the  solicitor,  and  the  Courts  in  several  cases  have 
clearly  recognized  the  lienL  of  these  clerks  (z). 

Thus  Bower y  a  solicitor  in  Somersetshire,  was 
employed  by  one  Farewell  in  a  cause  in  Chancery, 
and  the  solicitor  employed  Edwards  as  his  clerk 
in  court.     Farewell  had  paid  Bower,  as  he  al- 

(^)  a  Dick.  Ch.  Cag.  8o3. 

(z)  QiMerc,  what  distinction,  on  principle,  can  be  drawn 
between  an  agent  and  a  clerk  in  court  ?  Both  of  them  .give 
credit  to  the  attorney,  and  the  suitor  is  as  much  a  stranger  U> 
the  Agent  as  to  the  clerk  in  court. 
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leged,  more  than  was  due.  Bower  died,  and 
his  widow  administered.  The  clerk  in  Chanceiy's 
bill  continued  unpaid,  and  he  delivered  out  several 
papers,  copies  of  depositions,  and  orders,  to  other 
solicitors  for  the  use  of  Farewell  in  order  to  an 
issue  in  the  cause. 

Farewell,  on  petition,  got  an  order  to  tax 
Bower's  bill,  alleging  it  was  overps^id,  upon 
which  Edwards  got  an  order  es  parte  from  the 
Master  of  the  Roll,  to  stay  the  taxing  of  the 
bill  and  all  proceedings  till  his  bill  be  paid. 

On  petition  to  the  Lord  Chancellor  to  set 
aside  that  order,  many  things  were  urged,  as 
that  the  clerk  in  court  was  the  sworn  clerk,  and 
to  be  taken  care  of.  by  the  Court  as  their  officer ; 
that  even  at  the  hearing  of  the  cause  the  Lord 
Chancellor  has  stopped  the  same  from  pro- 
ceeding, on  the  clerk  in  court's  insisting  to^  be 
paid  or  secured  his  bill,  and  that  it  is  at  the 
peril  of  the  country  client  to  inquire  and  stop 
money  for  the  payment  of  the  clerk  in  court,  to 
whom  both  the  country  solicitor  and  country 
client  are  at  stake. 

Lord  Chancellor:  The  client  in  the  coun- 
try  employs  only  the  attorney  or  solicitor  in  the 
country,  and  knows  nothing  of  the  clerk,  in  court, 
where  it  is  a  cause  in  Chancery,  or  of  the  enter- 
ing clerk,  where  it  is  a  cause  at  law ;  and  on  the 
other  hand,  the  clerk  in  court,  or  entering  clerk, 
being  generally  perfect  strangers  to  the  country 
client,  give  credit  to  the  attorney  or  solicitor  in 
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the  country  only ;  so  that  if  the  country  client 
pays  his  principal,  who  is  the  country  attorney  or 
solicitor,  he  is  thereby  discharged,  and  must 
not  pay  the  same  debt  twice.  All  that  I  can  do 
for  the  clerk  in  court  is  to  take  fw  paper  out  ofhi^ 
hands  tiU  paid ;  and  if  any  thing  be  remaining 
due  in  Mr.  Farewell's  (the  country  client)  hands, 
I  will  stop  it,  and  the  same  shall  be  paid  to 
Edwards,  the  clerk  in  court.  Also,  here  being 
some  proof  by  affidavits  of  Farewell's  retaining 
Edwards  to  take  care  of  the  cause,  let  that  be 
tried  in  an  action  at  law  to  be  brought  by  Edwards 
against  Farewell  (a). 

In  Taylor  v.  Perkins  (i),  there  was  a  petition 
to  compel  Mr.  Reynardson,  six-clerk,  to  sign  a 
certificate  of  the  time  of  filing  replication,  who 
objected,  until  he  was  paid  his  fees,  which  were 
already  paid  by  the  client  to  BigneU,  the  sixty- 
clerk,  who  absconded. 

For  petition.  The  question  is,  whether  for  in- 
solvency of  the  sWom  clerk  all  the  solicitors  and 
all  their  clients  are  answerable  to  the  six-clerks 
so  that  if  not  paid  he  may  stop  proceedings  in 
any  situation.  There  is  an  order  in  the  printed 
book  of  rules  and  orders  in  1668,  by  Lord 
Keeper  Bridgman^  and  Sir  Harb.  Grimstoney 
which  establishes  this,  that  the  six-clerk  cannot 
come  on  the  client  or  solicitor,  but  must  on  the 

(a)  Pasch.  1718.  a  P.  WiUiamB,  460. 
(ft)  a  Vet.  sen.  111,  and  see  3  Atk.  737.  S.  C.  a  £q.  Ab. 
70^. 

F   F 
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sixty-clerk  for  his  fees;  on  which  order  the 
.sworn  derk  is  lAade  ati  independetit  officer  of 
the  superior  or  six-clerk,  so  as  not  to  be  re- 
movable at  his  will.  With  hioi  is  the  client  or 
solicitor  to  have  privity  or  conoecfioii ;  so  that 
payment  to  him  is  conclusive  to  the  six-K^lerk, 
and  he  b  not  obliged  to  pay  twice,  having  paid 
the  proper  hand.  The  practice  ^ince  has  been, 
that  the  sixty *clerk  has  taken  on  him  to  pay  the 
six*clerk,  between  whcMB  and  the  client  all  ia* 
tercourse  is  cut  off.  Coker  v.  Fareweli  (c)  is  like 
this,  and  every  reason  there  is  stvoi^er  herie. 

E.  Con.  An  officer  of  this  or  other  court  is 
not  bound  to  act  Unless  fees  are  paid ;  nor  will 
the  Court  take  out  of  their  hands  papers,  &e.| 
which  shall  remain  as  a  lien.  There  is  an  order 
by  Lotd  Clarendon,  wh^re  the  Court  will  stop  the 
very  hearing  of  the  cause  if  fees  are  uQt  paid. 

On  petition  to  compel  Mr.  John,  a  aixty-d^ik, 
to  deliver  up  papers,  it  was  said  he  was  paid  his 
fees  by  payment  to  the  solicitor,  on.  thje  authorit]^ 
of  Coker  v.  Farewells  Your  Lprdship  said^  you 
would  not  make  an  order  lor  the  wtitiiig^  but 
refer  it  to  a  Masti^r,  to  see  whaH  was  diie  to^hira  as 
clerk  in  court  in  the  cattse,  and  then,  would  uiaka 
a  further  order.  This  order  was.  to  tax  his  bttt; 
but  founded  on  this,  tbpit  the  piftpeiii  weie  not 
ordered  to  be  delivered  without  piEtymeat  to  him. 

Lord  Chancellor.  I  take  it,  that  the  party 

(c)  2  P.  Wills.  460. 
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has  changed  his  clerk  in  court  in  this  cause ;  but 
it  is  in  the  same  state  as  if  Bignell  now  remain- 
ed clerk  in  court,  and  Came  and  demanded  certi-* 
ficate  of  the  time  of  filing  replication  to  found  a 
motion  upon.  In  that  case  could  the  six-clerk 
have  refused  until  paid  his  fees  ?  Is  he  bound  to 
do  that  office  until  paid  ?  In  a  court  of  common 
law  one  cannot  change  his  attorney  without 
leare  of  Court ;  so  that  I  do  not  know  that  a 
sixty-clerk  maybe  changed  at  pleasure  of  the 
party,  br  that  the  security  of  the  six-clerk  can 
possibly  be  changed  by  changing  the  sixty-clerk. 

And  in  another  case,  where  there  was  a  peti- 
tion by  Owen^  to  be  discharged  from  a  contempt 
and  custody  for  non-pajrment  of  costs  taxed,  for 
scandal  and  impertinence  i^fainst  lister ^  who 
had  executed  a  release  to  Owen,  which  release^ 
it  was  insisted,  should  bind  Broom,  the  clerk  in 
court  who  carried  on  the  prosecution. 

The  Lord  Chancellou  said,  the  clerk  in 
court  has  a  general  lien  on  the  duty  recovered 
by  his  diHgenu  and  exptMe^  which  ext^ids.as 
well  to  collateral  proceedings  as  to  a  decree. 
But  it  is  objected,  that  the  client  has  released  it 
to  his  adversary,  and  that  binds  his  solicitor  or 
derk  in  court ;  who,  though  they  have  originally 
a  lien  on  what  has  been  mcovered  by  their  ex- 
pense»  dilig^sice,  and  costs,  yet  that  it  is  not  to 
extend  io  that  degree  as  to  i^event  the  client 
fairly  and  honestly  from  making  an  end  with  his 
adversary.     I  am  of  that  ofHuion,..  provided  any 
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Ihing  appeared  to  be  paid.  If  the  client  had  by 
composition,  or  any  reasonable  consideration  for 
the  costs,  made  an  end  with  his  adversary,  I 
would  not  suffer  this  equity  to  be  set  up ;  but  if 
a  clerk  in  court  having  this  equity  shall  be  dis- 
charged by  a  mere  voluntary  release,  executed 
by  his  client  and  his  adversary,  he  might  be  de- 
feated by  a  collusion ;  like  the  case  arising  out 
of  Hertfordshire  about  a  year  ago,  on  motion. 
This  is  the  distinction :  the  costs  are  not  paid — 
no  composition  or  consideration,  but  a  Aiere  vo- 
luntaiy  release  set  up  to  defeat  the  clerk  in 
court ;  which  might  be  done  in  any  case  if  the 
court  should  suffer  this.  Had  there  been  any 
consideration,  I  should  have  laid  weight  thereon; 
but  no  such  appears  ou  evidence.  As  to  this 
contempt,  therefore,  and  the  attachment  thereon, 
let  the  petitioner  be  discharged  on  payment  to 
Broom,  it  appearing  that  Lister  had  executed  a 
release  (rf). 

So  if  the  executor  of  an  attorney  who  employed 
a  clerk  in  the  Crown  Office  to  deliver  a  bill  to  a 
cUent  of  the  testator,  in  which  is  included  the  de- 
mand of  such  clerk  in  court,  the  Court  will,  on  mo- 
tion, grant  a  rule  upon  the  original  client  to  pay 
the  clerk  in  court  his  demand,  and  the  remainder 
of  the  attorney's  bill  to  the  executor. 

Thus  Ingram,  an  attorney,  employed  Mr. 
Waldron,  a  clerk  in  the  Crown  Office,  in  several 

{d}  ^  Vol  ten.  85.    Oct.  5ia,  1750. 
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quo  warranto  Q^nstR  in  the  borough  of  Evesham^ 
,  which  were  prosecuted  and  defended  by  Sir  John 
Rushmty  and  Mr.  Rudge,  who  were  Ingram's 
clients.  Ingram  died  insolvent ;  after  which  his 
executor  delivered  bills  to  Sir  John  Rushout  and 
Mr.  Rudge,  including  the  clerk  in  court's  de- 
mand, which  amounted  to  29^/.  6^.  and  insisted 
to  receive  the  whole  amount  of  these  bills, 
leaving  Mr.  Waldron  to  come  in  as  a  creditor  of 
Ingram. 

Upon  this  it  was  moved  that  Sir  John  Rushout 
and  Mr.  Rudge  (who*  admitted  to  have  above 
600/.  in  their  hands  of  Ingram's  bill,)  might  pay 
the  clerk  in  court  his  share. 

£t  fer  Curiam.  The  money  paid  to* 
Waldron  will  not  be  assets  that  have  come  to 
the  hands  of  the  executors,  so  they  cannot  be 
prejudiced.  Accordingly  a  rule  was  made  that 
Mr.  Waldron  should  be  paid  292/.  6^.,  his  pro- 
portion of  the  bills  delivered  (e). 

It  has  been  held  also  by  the  Court  of  Exche- 
quer, that  where,  the  town  agents  of .  a  country 
solicitor  (since  a  bankrupt)  had  received  papers 
from  him  belonging  to  his  client  for  the  purposes 
of  the  client's  business,  they  have  a  lien  on  them 
as  against  the  client,  for  the  amount  of  money 
due  from  him  to  the  solicitor,  and  from  the  soli- 
citor to  them,  on  account  of  business  done  in  the 
cause. 

(e)  WddrwCi  Case,  13  G.  2.     2  Str.  1 126.    S.  P.  3  Burr. 
13»3. 
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And  wbere  the  client  had,  after  the  solicitor's 
bankruptcy,  paid  the  agent  so  much  money  to 
obtain  such  papers,  although  an  action  had  been 
previously  brought  against  him  by  the  assignees 
for  the  recovery  of  it,  the  Court  granted  and  con- 
tinued an  injunction  against  the  action,  on  tiie 
ground  of  the  agent's  lien. 

These  points  were  fully  discussed  and  decided 
in  the  case  of  Bray  and  others  v.  Hine  and  FoXy 
assignees  of  Bridgman  (/)• 

The  bill  stated,  that  the  plaintiffs,  AkrandcTj 
HotmCj  and  Bleasdakf  solicitors  in  partnership, 
were  agents  of  Bridgman  (a  country  attorney) 
the  bankrupt:  That  before  his  bankruptcy 
Bridgman  had  become  indebted  to  them  for 
agency  business  and  disbursements  to  the 
amount  of  155/.  5^.  7^*9  inchxliiig  therein  a 
Chancery  suit  between  tiie  plamtiff  Bray,  and 
WoodrcWy  the  defendant  therein :  That  on  Bleas- 
dale  quitting  the  partnership,  the  other  partners 
applied  to  Bridgman  for  payment  of  their  bill, 
but  he  did  not  pay  it.  In  Nov.  1S17,  ^dgman 
was  declared  a  bankrupt ;  and  at  that  time  he 
owed  Alexander  and  Holme  135/.  o^.  ^d.  over 
and  above  the  former  sum ;  and  they  insisted  that 
th^  had  a  lien  for  the  money  so  due  to  them  on 
all  papers  deposited  in  their  hands  by  Bridgman ; 
and  particularly  on  the  papers  and  proceeding 
in  their  hands  in  the  cause  of  Bray  v.  Woodravh 

(J)  6  Price,  203. 


sect  5.]  RIGHTS    OV  AGENTS.  ^^9 

By  an  order  of  the  Court  of  Chancery  made  in 
diat  cause^  it  was  ordered  that  Bridgman  should 
deliver  to  Bray  his  bills  of  costs  in  that  and  other 
causes;  and  that  they  should  be  referred  for 
taxation  to  a  Master,  and  that  Bray  should 
pay  to  Bridgman  what  should  be  found  due  on 
such  taxation,  who  was  ordered  on  his  part  to 
deliver  up  to  Bray  all  books,  papers,  &c.  Jn  his 
custody  belonging  to  Bray,  and  in  case  Bridg- 
man should  be  found  to  have  been  overpaid,  he 
was  to  refund  the  surplus.  On  that  occasion  it 
was  agreed  on  by  all  the  parties,  and  by  the  de- 
fendant FoTf  on  behalf  of  himself  and  the  other 
defendant  Hine^  that  the  sum  of  130/.  was  due 
and  owing  from  Bray  to  Bridgman,  which  Bray 
was  desirous  of  paying,  on  receiving  back  the 
papers  according  to  the  order,  but  that  the  plain- 
tiffs, Alexander  and  Holme,  would  not  deliver 
them  up,  till  they  should  have  been  paid  the 
150/.,  in  so  far  satisfaction  of  their  demand  on 
Bridgman,  insisting  that  their  lien  entitled  them 
to  receive  the  money.  Bray  paid  them  the 
1 30  /.  and  received  his  papers.  The  defendants 
(Bridgman's  assignees)^  had  thereupon  com- 
menced, an  action  at  law  against  Bray,  to  re- 
cover the  money  so  paid  to  the  other  plaintiffs, 
as  being  due  to  the  estate  of  the  bankrupt. 

It  was  therefore  prayed  that  it  might  be 
declared  Jthat  the  plaintiffs,  Alexander  and 
'Holme,  were  entitled  to  a  lien  on  all  the  papers^ 
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&c.  belonging  to  Bray  in  their  hands^  as  agents 
to  Bridgman,  for  the  amount  of  his  debt  to  them, 
and  to  receive  the  money  due  from  Bray,  in  part 
satisfaction  thereof ;  and  for  an  injunction  as  to 
the  action  at  law. 

The  defendants  in  their  answer  admitted,  that 
something  might  be  due  from  Bridgman,  to 
Alexander  and  Holme,  but  denied  that  they  had 
any  lien  on  the  papers  of  Bray,  which  had  been 
placed  in  their  hands  by  Bridgman,  for  any  sum 
of  money  due  from  Bridgman  to  them,  or  a 
most  for  any  greater  sum  than  should  be  due  to 
them  in  respect  of  the  particular  cause  of  "Bray 
V.  Woodrow ;  and  they  denied  that  so  much  as 
130/.  was  due  to  Alexander  and  Holme  in  respect 
of  that  cause.  They  also  alleged  that  the 
money  was  paid  to  them  by  Bray  after  the  pre- 
sent action  had  been  commenced  against  Bray 
for  the  recovery  of  it ;  and  that  the  payment  was 
made  by  collusion  between  Bray  and  the  other 
plaintiffs,  under  an  indemnity  fr*om  the  latter,  in 
order  to  defraud  the  estate  of  the  bankrupt,  in 
procuring  payment  of  the  debt  due  to  Alexander 
and  Holme  from  the  bankrupt,  to  the  prejudice 
of  the  general  creditors. 

Jerois  having  obtained  the  usual  order  nm 
to  dissolve  the  injunction, 

Dauncey  and  Richat'ds  now  showed  cause  on 
the  merits.  They  contended  that  the  stents  in 
town  of  a  solicitor  employed  in  the  coimtry  had 
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a  lien  against  him  on  the  papers  of  the  client  4e« 
posited  with  them  for  the  purpose  and  in  the 
course  of  conducting  the  client's  business ;  and 
they  cited  the  case  of  Ward  v.  Kepple  (g)y  wherein 
the  present  Lord  Chancellor  so  held,  and 
JKr  parte  Steele  (A).  They  also  adverted  to  the 
cases  of  Farewell  v.  Coker  (/),  Taylor  v.  Lewis  (A), 
Wilkinsv.  Carmchael  (/),  Hollis  v.  Claridge  (ni). 
Ex  parte  Pembertan  (w),  and  the  cases  noticed 
in  Cooke's  Bankrupt  Law  (p) ;  and  they  urged 
that  the  assignees  of  Bridgman  could  not  do 
what  Bridgman  himself  could  not  have  done; 
and  that  as  he  could  not  have  compelled  a  deli- 
very, of  these  papers  by  his  agents  without  first 
paying  their  demand,  so  his  assignees  could  not 
They  were  in  the  same  situation  as  Bridgman 
himself  would  have  stood  with  respect  to  his 
agents  in  town  ;  and  a  solicitor's  necessary  em- 
ployment of  an  agent  for  conducting  his  client;  s 
business  was  binding  on  the  client,  whose  re- 
sponsibility was  pledged  to  the  s^nt  for  their 
just  demand  for  transacting  his  business. 

Jerms  &  Teed^  in  support  of  the  motion,  con- 
tended that  the  plaintiffs  had  no  equity  to  support 
the  present  injunction ;  for  that  the  subject  matter 
of  the  bill,  if  it  were  any  answer  to  the  de- 

(g)  15  Ves.  agS,  (/)  1  Doug.  105. 

(h)  16  Ves.  164.  (m)  4  Taunt  807. 

(t)  3  P.  Wms.  460.  (n)  18  Vea.  28a. 

^  (Jc)  s  Ves.  Sen.  111.  (0)  Page  401. 


449  mOHTS   OF   AGENTS.  [ch.*  10. 

fendants  demand  at  law,  might  be  used  in  the 
defence  at  law,  where  the  lien  of  the  plaintiffs, 
Alexander  and  Holme,  if  any  existed,  would  be 
recognized  and  upheld  by  the  Court.    TTiey  re- 
lied much  on  the  distinction  in  the  present  case 
from  those  which  had  been  cited  for  the  plaintiff, 
founded  on  the  circumstance  of  the  latter  being 
all  cases  between  the  agent  and  the  attorney 
while  solvent ;  whereas  this  was  a  direct  claim 
of  lien  by  the  agent  against  the  client  of  an  at- 
torney (a  bankrupt),  between  whom  tiiere  was  no 
privity  or  direct  contract ;   and  they  contended 
that  the  fonner  was  in  all  cases  left  to  his  remedy 
against  the  attorney  by  whom  he  is  employed. 
They  then  submitted,  that  the  fact  of  there  being 
no  case  deciding  that  an  agent  had  any  lien  under 
similar  circumstances,  was  alone  almost  conclusive 
against  the  proposition  of  law  contended  for  by 
Ams  plaintiffs ;  for  it  was  a  question  which  must 
have  very  often  arisen,  as  the  circumstances  were 
of  daily  occurrence,  smd  the  point,  as  the  Lord 
Chancellor  observed  in  Ea^  parte  Steeky  has 
never  been  determined.     It  was  also  ultimately 
pressed,  that  a  decision  in  fiaivour  of  the  plaintiiib 
would  afford  opportunity  and  encouragement  to 
fraud  and  collusion  between  parties  in  similar 
situations. 

It  was  here  suggested  by  the  Court,  that  if 
Bray  had  brought  an  action  of  trover  against 
Alexander  and  Holme  for  these  papers,  he  must 
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have  proved  a  previous  tender  of  their  de- 
mand^  or  he  would  have  been  nonsuited  at  the 
trial. 

The  Court,  considering  the  question  to  be  one 
of  first  impression  and  of  great  importance,  took 
time  to  deliberate. 

Rich AiiDs,  Lord  Chief  BaroUy  now  delivered 
judgment. 

Having  detailed  the  material  facts  and  circum- 
stances of  the  case,  his  Lordship  observed,  that 
the  bill  of  costs  of  Bridgman  was  not  in  fact  taxed 
as  between  him  and  Bray,  one  of  the  plaintiffs, 
because  it  was  agreed  that  130/.  was  due  from 
Bray  to  Bridgman,  and  that  sum,  it  is  stated, 
Bray  was  desirous  of  paying,  that  he  might  re- 
gain his  papers,  to  enable  some  odier  attorney  to 
proceed  with  his  cause ;  but  Bridgman  having 
handed  them  over  to  his  agents,  the  other 
plaintiffs,  it  became  necessary  to*  apply  to  them 
for  them,  and  they  refused  to  deliver  them  up 
unless  they  were  paid  what  had  been  so  acknow- 
ledged to  be  due  from  Bray  to  Bridgman  for 
conducting  the  suit  between  the  former  and 
Woodrow.  They  did  not  demand  from  Bray  all 
that  was  due  from  Bridgman,  his  solicitor,  to 
them  as  his  town-agents,  but  only  the  precise 
sum  admitted  to  be  due  from  Bray  the  client  to 
Bridgman  the  solicitor,  on  aecount  of  a  particular 
caxtse,  and  on  which  alone  Alexander  and  Holme 
claimed  the  lien.    And  there  we  find  the  material 
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distinction  in  point  of  fact  and  circumstance  in  the 
present  case  from  all  those  that  have  been  cited 
on  this  question. 

To  obtain  his  papers  from  Alexander  and 
Holme,  Bray,  of  necessity,  paid  them  the  sum 
so  demanded  from  him,  a  sum  which  it  is  not 
denied  that  he  would  have  been  bound  to  pay 
to  Bridgman  if  he  had  not  become  a  bankrupt, 
and  had  had  the  papers  in  his  possession.  Now, 
if  the  assignees  of  Bridgman  have  still  a  right  to 
recover  that  money  at  law,  Bray  would  clearly 
be  obliged  to  pay  the  money  twice  over;  for 
Bridgman  certainly  had  a  lien  on  the  papers  for 
that  sum,  and  Bray  must  have  paid  him  the  money 
before  he  could  be  entitled  to  demand  them 
from  him ;  and  Bridgman  did  not  lose  that  lien 
by  giving  over  the  papers  to  Alexander  and 
Holme,  to  whom,  as  his  law  agents,  he  delivered 
them  for  the  purpose  of  transacting  the  business 
to  which  they  related.  They  therefore  also  be- 
came entitled  to  retain  them  till  their  bill  should 
be  paid,  and  Bray  had  no  means  of  compelling 
them  to  deliver  the  papers  up  to  him  until  he 
had  first  satisfied  their  fair  d^nand. 

Bridgman  it  appears  owed  Alexander  and 
Holme  a  much  larger  sum  of  money  as  between 
them ;  Alexander  and  Holme  had  a  lien  for  all 
that  was  due  to  them  from  him,  and  ke  could  not 
have  compelled  them  to  give  up  the  ps^rs^ 
without  first  paying  them  the  whole  which  he 
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owed  them.  Do  not  they  then  ^tand  in  Bridg- 
man  s  place  as  against  Bray,  to  the  extent  of 
Bridgman's  demand  against  him  on  this  account? 
If  they  do  not,  Bray  would  be  benefited  by  the 
circumstances  which  have  taken  place  in  a  man- 
ner by  no  means  agreeable  either  to  equity  or 
sound  sense. 

We  therefore  think  it  perfectly  clear  that 
Alexander  and  Holme  had  a  good  tide  ta  a  lien 
on  these  papers  for  the  sum  in  question  which 
has  been  paid  to  them  by  Bray,  at  least  so  far  as 
to  entitle  him  to  have  the  action  commenced 
against  him  for  the  present  restrained.  So  that 
whatever  we  may  hereafter  think  it  necessary  to 
do  when  this  cause  shall  come  to  a  hearing,  we 
are  now  clearly  of  opinion  that  the  injunction 
which  has  been  obtained  must  be  continued. 

Bridgman  never  lost  his  original  lien  by  any 
thing  which  he  did;  and  by  transferring  the 
papers  to  the  plaintifl^,  his  agents,  he  must  have 
given  them  the  same  advantage  of  lien  i^inst 
his  client  as  he  himself  had  against  him.  Bridg- 
man's assignees  therefore  cannot  be  entitled  to 
recover  against  Bray  this  money,  which  Alex- 
ander and  Holme  would  certainly  have  been  en- 
titled to  retain  these  papers  for,  as  against 
Bridgman ;  if  they  were,  their  recovering  in  this 
action,  after  Bray  had  paid  the  money  in  dis- 
charge of  such  lien  would  be  manifestly  unjust, 
for  the  effect  of  it  would  be  to  oblige  Bray  to 
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pay  the  same  moaey  due^  on  the  same  accoant, 
to  two  different  pers<Hi8. 

We  are  tbarefore  of  opinion  that  the  injunction 
which  has  been  obtained  must  be  continued. 

The  authorities  which  have  been  cited  on  this 
question,  although  they  are  not  precisely  in  point> 
undoubtediy  are,  as  far  as  they  apply  to  the  pre- 
sent case,  entirely  in  favour  of  the  plaintiffs.  The 
first  is  that  of  Farewdl  v.  Coker^  in  Peere  Williams. 
That  and  the  subsequent  cases  of  Wardv.  Keppky 
and  Ex  parte  Steele^  are  quite  suffici^it  to  es- 
tablish the  right  of  lien  now  contended  for.  In 
the  last,  it  is  expressly  stated  to  be  determined 
that  the  agent  in  town  has  a  right  to  interrene 
with  his  claim  of  lien,  as  against  the  solicitor, 
giring  to  the  agent  a  right,  in  equi^,  to  be  paid 
the  monqr  due  to  him,  to  the  extent  of  his  lien 
against  the  solicitor. 

Bu'  in  another  case  it  was  held,  Aot  only  that 
the  agent  of  anattomey  was  not  entitled,  as  against 
the  client,  to  a  general  lieny  and  only  for  his  agency 
in  the  particular  cause,  but  that  he  could  not  re- 
tain in  his  hands  a  sum  equivalent  to  what  would 
have  been  the  attorney's  costs. 

Thus  in  White  v.  Royal  Exchange  Asmr* 
once  (p).  LenSy  Serjeant,  upon  an  affidavit 
tiiat  the  plaintiff's  attoroqr  was  indebted  on 
bond  to  the  plaintiff  in  a  sdm  greater  than  the 
amount  of  ihe  attomey^s  taxed  costs  in  this  ac^ 

(jy)  1  B»g.  30. 
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lion,  mo^ed  that  the  danM^es  and  costs  in  tkis 
action  shooid  be  paid  ovar  to  the  plaintiff's  exe* 
cutors,  or  thar  attorney,  the  (daintiff  bemg  dead. 
It  appeared  that  the  plaintiff's  attorney  was  also 
indebted  upon  a  general  account  to  his  agent,  to 
an  amount  greater  than  the  sum  which  would 
have  been  payable  to  the  plaintiff's  attorney,  as 
his  costs  in  this  cause,  and  that  the  agent  there- 
fore insisted  on  retaining,  out  of  the  sum  payable 
to  the  plaintiff  from  the  defendants,  not  merely 
his  charge  for  agency  in  the  particular  cause,  but 
a  sum  equivalent  to  what  would  have  been  the 
attorney's  costs.  Lens  insisted  that  the  agent 
had  no  lien  as  against  the  plaintiff,  except  for  his 
agency  in  the  particular  cause. 

Peake,  Serjeant,  on  the  part  of  the  agent, 
showed  cause  in  the  first  instance,  and  cited 
Hullock  on  Costs,  529,  2nd  Edition,  and  Bray 
V.  Hine  (y),  contending  that  the  agent  was  en- 
titled to  his  general  lien  against  the  attorney  to 
the  amount  of  what  would  have  been  the  attor- 
ney's costs,  because  he  could  know  nothing  of 
the  arrangements  between  the  plaintiff  and  his 
attorney,  but  must  have  supposed  the  business 
between  them  would  be  carried  on  in  the  usual 

way. 

But  the  Court  made  the  rule  absolute,  on  the 
plaintiff  paying  for  the  agency  in  this  particu- 

{g)  6  Price,  203. 
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lar  cause,  JRichardsany  J.  observing,  that  if  the 
plaintiff  had  applied  at  once  to  the  agent  to  de- 
liver up  papers,  the  agent,  as  against  the  plaintiff, 
could  not  retain  them  after  receiving  the  amount 
of  his  agency  on  those  papers. 


ADDENDA. 


1.  On  the  Authority  and  Retainer  of  Attomia. 

s.  On  their  Duties. 

3.  On  their  Responsibiiity. 

4*  On  their  Liabilities, 

5.  On  their  RightSm 

6.  On  their  Visabiiitie*, 


SECT.  I. 

ADDENDA  ON  THE  AUTHORITY  AND  RETAINER 

*  OF  ATTORNIES. 


Parties  to  a  Suit, 


A  SOLICITOR  taking  upon  himself  to  file  a  bill  in 
the  name  of  a  client,  without  any  or  at  least  sufficient 
authority  for  that  purpose,  upon  an  application  to  dis* 
miss  the  bill  with  costs.  Lord  Eldon,  in  making  the 
order,  observed,  that  if  the  plaintiff  wished  to  haye  the 
bill  dismissed,  it  will  be  so  ordered,  and  the  solicitor 
be  directed  to  reimburse  the  plaintiff  all  the  expenses 
occasioned  by  the  bill  being  filed  without  his  authority; 
and  if  the  plaintiff  denies,  and  the  solicitor  asserts 
authority  to  have  been  given,  and  thers  is  nothing  but 

o  o 
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assertion  against  assertion,  the  solicitor  ought  to  haye 
secured  himself  by  an  authority  in  writing,  and  not 
having  done  so,  he  must  abide  the  consequence  of  his 
neglect;  for,  coi^tinues  his  Lordship,  there  must  be  a 
ipecial  authority  to  institute,  though  a  general  autho- 
rity may  be  sufficient  to  defend,  a  suit  (a). 

In  another  case,  Wiiton  t.  WiUon  (b),  the  names  of 
persons  made  plaintiffs  in  a  bill  without  their  authority 
were  ordered  to  be  struck  out,  tvith  costs  to  be  paid  by 
the  iohcitor,  their  application  after  they  were  apprised 
of  the  fact  having  been  made  without  delay. 

The  Lord  Chancellor  said,  I  cannot  agree  that 
making  a  person  a  plaintiff  is  ovly  pro  forma;  and  I 
am  disposed  to  go  a  great  way  in  such  cases^  for  it  is 
too  much  for  solicitors  to  take  upon  themselves  to  make 
persons  parties  ta  auita  without  a.  clear  authority. 
There  are  very  great  mischiefs  arising  from  it.  But 
perhaps  the  case  of  joint  nesiddary  legatees  is  as  irmo- 
ffiPt  as  any  in  ^hich  it  can  be  done;  and  if  a  person 
who  is  made  a  co-plaintiff  without  authority  will  ac- 
quiesce in  it,  and  lay  by  for  four  or  five  months,  I  think 
tiiere  are  authorities  enough  to  warrant  one  in  holding 
that  his  name  ought  not  then  to  be  struck  out. 

On  another  affidavit  being  made  as  to  the  time  when 
the  parties  were  first  informed  of  their  names  having 
l^umftde  use  of,  his  Lordship  fiirther  said,  '*  It  really 
cloeA  appear  to  me  quite  incumbent  oa  the  Coust  ti^ 
fpix;e  solicitors  to  be  in  possession  of  some  au&ori^ 
Ivom  persons  before  they  conunenoe  suits  in  their 
Mnies.  Hei^  it  is  admitted,  thfi4:  the  solicitor  was  not 
authorized  to  insert  the  names  of  tbjt^se  persons  a9 
plaintiffs;  and  I  think,  therefore,  they  must  be  struck 
P44»  and  the  sQlicitoc  mufet  pay  the  costs.    It  may  l^^ 


(fly  S  Mc«ar.  12.  (i)  I  J.  U  W,  457^ 


haid  upon  the  plaintiffs,  but  why  did  they  not  get  a 
tegular  authority,  then  there  would  be  no  difficulty/' 


Ik  a  recttit  case,  the  Vice-Chancellor  said  that  be 
would  dismiss  the  bill  with  costs  against  the  Bank, 
whereyer  they  were  trnmceMuy  paities,  as  in  the  cases 
provided  for  by  the  Act,  to  be  personally  paid  by  the 
fdiatnftiff  &r  the  toUcitor,  tbe  statute  being  otil^rWise 
useless  (c). 


In  Bankrupicjf' 


Wtictfi  a  solicitor  carries  on  suits  in  equity  f6r  in 
ftBsignee  without  tiie  authority  of  the  majority  in  vidud 
of  the  bankrupt's  creditors,  present  at  a  meeting  suttih 
moned  for  that  purpose,  the  estate  of  the  bankrupt  i$ 
iiot  liable  for  his  biU  for  such  suits ;  but  he  has  a  pe^' 
sonal  remedy  against  the  assignees   who  employed 


Th£  client  may  discharge  his  sdiiciftor  wilhvQJI  a 
pfevmsB  order  of  ooort  (e). 

(0  3  Madd.  Rep.  386.    6  Ve«.  770. 
(rf)  Ef  parte  Whitchurds,  1  Atk.  aio. 

{i)  13  Vet.  161,   195.    It  m  otfasnVM  m  iShit  Cstibltti  ;M^ 
GoMAt,  VMfep.  iiOf  kctmie. 
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SECT.  II. 

# 

'  ADDENDA    ON    THE    DUTIES    OF    ATTORNIES,   8tC. 

SoUcitar  not  to  wUhdram.  - 

It  has  been  held  by  Lord  Eldon  that  a  solicitor 
goiog  a  certain  length  in  a  cause  shall  not  leave  it 
there,  but  shall  go  on  {f). 

The  Court  of  King's  Bench  have  also  held  that  it  is 
incumbent  upon  an  attorney  to  proceed  in  a  suit  com- 
menced upon  the  credit  of  a  client,  although  the  client 
should  not  furnish  him  with  money,  and  therefore,  if 
on  that  account  he  neglects  to  proceed  according  to  the 
practice  of  the  court,  v^hereby  judgment  of  ^on  Pros, 
is  signed  against  the  plaintiff,  the  Court  will  make  a 
rule  upon  the  attorney  to  pay  the  costs  of  such  judg* 
ment,  together  with  tlie  costs  of  the  application  (^). 


AivornUs  Rendatcti, 

Bt  the  rule  of  Hilary  term  8  Qeo.  3,  1768,  it  is 
ordered.  That  the  Master  shall  forthwith  cause  to  be 
prepared  a  proper  alphabetical  book  for  the  purposes 
after  mentioned,  and  that  the  same  shall  be  publicly 
kept  at  the  Master's  office  in  the  Eang's  Bench,  walks, 
to  be  there  inspected  by  any  attorney  or  his  clerk, 
without  fee  or  reward ;  and  that  every  attorney  prac- 
tising in  this  court  and  residing  in  London  and  West- 
minster, or  within  ten  miles  of  the  same,  shall  before 
tile  first  day  of  the  next  term  enter  in  such  book  (in 

(/)  14  Ves.  196.     But  see  p.  193,  ante. 

(g)  Say.  Rep.  rya.    Mordeem  v.  Solomon,  HuU.  Costs.  489. 
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alphabetical  order),  his  name  and  place  of  abode,  or 
some  other  proper  place  within  the  cities  of  London 
and  Westminster,  where  he  may  be  served  with  such 
notices,  summonses,  orders  and  rules,  and  every  at-* 
tomey  afterwards  to  be  admitted,  and  practising  and 
residing  as  aforesaid,  shall  upon  his  admission  make 
the  like  entry,  and  as  often  as  any  such  attorney  shall 
change  his  place  of  abode,  or  the  place  where  he  may 
be  so  served  with  notices,  summonses,  orders  and 
rules,  he  shall  make  the  like  entry  thereof  in  the  said 
book;  and  that  all  notices,  summonses,  orders  and 
rules  which  do  not  require  a  personal  service,  shall  be 
deemed  sufficiently  served  on  such  attorney  if  a  copy 
thereof  shall  be  left  at  the  place  lastly  entered  in  such 
book  with  any  person  resident  at  or  belonging  to  such 
place,  and  if  any  such  attorney  shall  neglect  to  make 
such  entry,  that  then  the  fixing  up  of  any  notice,  or 
the  copy  of  any  summons,  order  or  rule  for  such  at- 
torney in  the  said  Master's  office,  shall  be  deemed  a  suf- 
ficient service,  unless  the  matter  be  such  as  shall 
require  a  personal  semce.  And  it  is  further  ordered. 
That  a  copy  of  this  rule  shall  be  publicly  fived  up  in 
the  Mastei'^s  office,  and  that  another  copy  thereof  shall 
be  also  fixed  up  in  the  chambers  of  each  of  the  Judges 
of  this  court. 

It  is  usual  for  practisers  who  live  remote  from  the 
Inns  of  Court  or  Chancery  lo  add  to  the  placie  of  their 
abode  the  name  and  place  of  abode  of  some  other 
person  near  to  such  Inns,  where  and  with  whom  notices, 
summonses,  orders,  rules  and  other  proceedings,  that 
do  not  require  personal  service,  may  be  left  for 
them  (A). 

« 

(A)  Imp.  K.  B.  64,  5. 
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SECT  IIL 

ASDBVPA   OH  TAB  RBSPONSIBILItY   Q»    AVVOM^l^* 


A^omiiipf  Parfjf,  andjiimg  Bill. 

One  Davis,  an  attorney,  who  was  co-executor  with 
Lonsdale,  one  of  the  residuary  legatees,  prevailed  upon 
her  to  sell  out  the  whole  of  the  money  standing  in  the 
testator's  name  in  the  funds,  the  whole  of  which  be  re- 
cdred  and  retained  for  the  purpose  of  the  executorship  * 
repeated  applications  had  been  made  to  him  to  make  up 
the  executorship  accounts,  and  to  divide  and  pay  the 
surplus  to  the  defendant8>  the  residuary  legatees :  beaig 
very  closely  pressed,  Davis  filed  a  bill,  in  the  name  <^ 
the  next  of  kin,  for  the  purpose  of  passing  his  accounts 
under  the  direction  and  indemnity  of  the  Court,  making 
himself  and  the  residuary  legatee  defendants;  the 
0hswer  of  the  residuary  legatees  was  immediately  put 
in  and  filed ;  a  very  considerable  time  elapsed,  and  the 
defendant  Davis  had  not  even  appeared ;  innumerable 
applications  had  been  made,  requesting  him  to  appear 
imd  proceed  in  the  suit,  without  effect;  the  defendant, 
Ustonaon^  one  of  the  residuary  legatees,  was  advised  to 
i^e  a  special  applic^ion  to  the  Court  by  motion, 
supported  by  an  affidavit  of  the  facts,  particularly  that 
the  bill  was  filed  at  the  instance  of  the  defendant 
Davis^  BXid  was  wholly  under  his  control  and  manage* 
ment,  stating  that  they  believed  the  whole  was  a  contriv- 
ance to  keep  possession  of  the  money,  The  motion  was 
strenuously  opposed,  aft  irregutpv  and  unheard  of;  that 
the  Court  could  not  entertain  an  application  by  one  co- 
defendant  against  the  other,  for  the  purpose  of  enforcing 


ah  appearanee  and  answer^  and  that  the  regular  course 
y^B  to  more  to  disniiss  the  bill,  which  would  leave  the 
defendant  Davis  open  to  any  remedy  the  co-defendants 
mi^it  be  advised  to  take.     Lord  EtnoN,  C.  expressed^ 
in  very  severe  terms  his  disapprobation  of  a  suit  thus 
instituted,  and  ordered  the  defendant  to  enter  his  ap- 
pearance immediately,  and  to  put  in  his  answer  in  a 
y^eek ;  his  Lordship  further  signified  that  he  expected 
the  dei^dant  would  state  in  his  answer  the  precise 
balance  he  had  in  his  hands^  and  be  prepared  imme-> 
dkttely  to  pay  it  into  court.    And  he  further  intimated 
all  inteMion  of  making  a  general  rule  in  future  that 
iii^berever  a  suit  may  be  instituted  by  a  solicitor  making 
hiBAself  a  party  defendant,  as  a  trustee  or  executor,  for 
an  account,  that  upon  filing  the  biB  the  answer  of  the 
accounting  party  should  be  prepared  and  immediately 
filed,  admitting  what  the  balance  in  hand  was,  and  an 
offer  for  the  payment  of  that  balance  into  court  hnme- 
diately  when  applied  for,  and  that  he  would  commit 
ahy  attorney,  who  to  delay  or  evade"  payment  of  money 
utader  such  circumstances  commenced  a  suit  in  this 
court,  and  dien  delayed  putting  in  an  answer,  or  put  in 
an  insufficient  answer,  for  the  purpose  of  keeping  back 
the  money  in  his  hands ;  a  ptticti(ie,  his  Lordship  ob- 
served, w^hich  had  of  late  become  too  common,  to  the 
cBsgrace  of  the  Profession,  and  which  could  not  be  too 
much  censured  and  reprobated,  and  which  he  would 
uniformly  discountenance  and  punish,  (a) 

In  another  case,  where  it  appeared  that  a  bill  had 
been  filed  in  1804,  for  administering  assets,  and 
Thomafr  Lewis^  Esq.  an  attorney  of  great  respectability, 
the  only  exeeotor  who  proved  the  will  and  acted,  had 
l^sessed  himself  of  property  to  a  very  considemble 
amount,  and  had  advised  die  suit,  and  filed  the  bill  as  the 

(a)  PavU  V.  Lonsdale,  Hil.  1804.  a  Turn.  &  VeQ,  917, 

004 


456  BE8PON8IBILITY   OF   ATTOENIBS.  [Add* 

plaintiff's  solicitor,  and  made  himself  a  defendant,  and 
continued  to  act  as  the  solicitor  till  1814;  at  which  time 
he  had  not  put  in  any  answer :  when  the  plaintiff  ap- 
pointed a  new  solicitor,  and  moved,  "  that  the  defendant 
**  Lewis  might  be  ordered  to  put  in  a  full  and  perfect 
"  answer  within  a  week,  or  stand  committed,"  which 
defendant  opposed  as  irregular,  insisting  upon  the  usual 
orders  for  time.    Upon  the  motion  coming  on  L^rd 
Eldon  observed,  that  he  had  had  occasion  to  ccmsider 
an  application  of  this  kind  some  years  ago;  but  the 
necessity  of  his  Lordship's  interfering  in  that  case  was 
removed  by  the  parties  arranging  it ;  that  it  was  a  gross 
and  shameful  abuse  of  the  practice,  wldch  the  Court  would 
not  permit :  his  Lonlship  made  the  order  that  the  de- 
fendant should  put  in  his  answer  within  a  week*  (6) 


Irrelevant  and  scandalous  Matter  in  jfffidatnts. 

Lord  Eldon,  C.  sitting  on  bankrupt  petitions,  upon 
an  application  complaining  of  scandalous  and  irrelevant 
matter  contained  in  an  affidavit,  and  praying  that  it 
might  be  taken  off  the  file,  or  the  matter  expunged, 
delivered  an  opinion  so  learnedly  upon  the  subject  of 
afiidavits,  that  it  may  be  useful,  and  may  convey  some 
very  wholesome  advice  and  instruction  to  the  junior 
branches  of  the  Profession,  to  give  his  Lordship's  judg- 
ment in  extenso^ 

(p)  3  Ves.  &  Bea.  92,  where  it  is  stated  in  a  note,  that  the  case 
alluded  to  was  prolmWj  that  of  FtrvU  v.  Lontdale,  which  doe«  not 
appear  to  be  noticed  in  Reg.  Lib.  Tlw  notice  stood  over  the 
following  seal,  the  court  indulging  the  defendant  with  that  opportu* 
nity  to  put  in  bis  answer  without  an  order;  he  availed  himself  of  it ; 
and  put  in  his  answer;  in  consequence  of  wliich  1^0  order  w&4 
n.a  Ir. 
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His  Lordship,  speaking  of  affidavits  generally,  ob- 
served there  are  some  general  principles  which  cannot 
be  doubted ;  if  that  which  is  stated  on  an  affidavit  be 
material  to  the  issue,  it  may  be  false,  but  cannot  be 
scandalous ;  if  relevant,  it  is  not  impertinent,  though 
scandalous  in  its  nature ;  if  relevant  and  pertinent,  it 
cannot  be  treated  as  scandalous ;  and  if  false,  it  must 
be  dealt  with  in  another  way;  but  if  irrelevant,  and 
especially  if  also  scandalous,  theire  would  be  much 
reason  to  regret  that  a  Court  was  not  armed  with  the 
power  to  protect  parties  from  the  expense,  and  its 
records  from  the  stain  which  too  frequently  arises  from 
the  introduction  of  irrelevant  and  scandalous  matter; 
Having  read  the  affidavit  in  question,  I  can  find  no 
ground  upon  which  the  greater  part  of  it  can  be  repre* 
sented  as  material,  nor  can  I  conceive  how  a  great  part 
can  be  described  as  not  scandalous,  bearing  most  cruelly 
upon  characters.  Upon  the  question  whether  I  have 
the  power  to  grant  the  reUef  in  bankruptcy,  I  have  no 
doubt  whatsoever,  and  I  do  not  speak  with  ref(»'ence  to 
this  subject  of  scandal,  and  in  proceedings  either  in 
causes  or  in  bankruptcy,  that  any  application  by  any 
person  is  necessary.  The  Court  ought  to  take  care  that 
neither  in  a  suit  nor  in  this  proceeding,  allegations 
bearing  cruelly  upon  the  moral  character  of  indivi- 
duals, and  not  relevant  to  the  subject,  shall  be  put 
upon  the  record;  a  very  considerable  proportion  of  it 
(the  affidavit)  is  perfectly  immaterial  and  irrelevant, 
though  not  scandalous;  and  of  that  some  part  is  of 
such  a,  nature,  that  not  being  material  or  relevant  it 
must  be  considered  scandalous.  His  Lordship  con- 
cluded by  ordering  the  solicitor  who  made  the  affidavit 
to  pay  the  costs  of  the  application  and  all  other  costs, 
to  be  taxed  as  between  solicitor  and  client,  and  after 
payment  the  affidavit  to  be  taken  off  the  file  (i). 

(0  15  Ves,  476.    6  Vm.  514.    18  Ves.  1 14*    a  Turn.  &  Ven.  8. 
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J^srtpresentation  ta  a  Judg^  qf  tke  ContenU  of  DocvmiKU* 

An  apj^cation  was  made  to  strike  aa  attorney  off 
Ae  Roil  for  malpractice.  It  iras  alleged,  that  on  an 
tpplicatioa  for  an  order  before  Mr.  Justice  litdedale,  lA 
tbe  cause  of  Xfoe.v.  Lotmas,  the  attorney  professed  to  j/to* 
dace  copies  of  letters  raceired  from  the  attorney  on  tha 
ether  side.  It  tomedout  that  important  passages  in  the 
kttm  had  been  left  out  of  the  supposed  copies  (j).  The 
mtttter  haying  been  referred  to  the  Masl^,  he  nowrepori« 
ed  the  diarm  asaink  the  attorney  to  be  wdl  founded,  add 
that  he  had  juEttified  his  conduct  on  the  groimd  that  ha 
was  not  bound  to  produce  complete  copies  of  the  lettefs 
hL<pBBstion  befoopathe  learned  Judge,  and  thai  he  did  not 
produce  the  letters  as  copies  of  the  OYiginals.  The  Master 
fcrther  reported,  that  the  canduct  adopted  by  the 
aitamey  was  cakulated  to  mislead  the  teamed  Judges 
and  thai  aomplete  copies  of  the  ktten  ou^ri;  to  haj^e 
tieen  prcduBed. 

Thk  Court  hi  gbring  judgment  aeresely  censored 
Ihft  Gonduct  ef  the  attomey,  and  madie  theride  afasoiote 
in  striking  him  aff  the  Roll  (Jb). 

A.  rule  fas' was  also  obtamedintlia  court  of  Conlmdn 

(j),  The  oaussioas  ia  one  letter  were,  "  without  the  slimiest 
prejudice  to  the  right  of  retaioing'  possession  in  the  event  of*  the 
offer  being  rejected  ;*^  in  another,  <'  without  the  slightest  prejudice 
a>  her  ene  in  tbe^  erent  of  proceedings  betng  resorted  to>  and 
adabout  adnMt«isg  j%mr  right  to  lake  tacb  pntceedings  ^'^  and  ia  a 
Aij^,  **  I  caanot  cmmtentij  advias  my  ciieot  ti>  interftre  fartbar 
ia  the  business ;  whatever  steps  you  may  thnk  proper  to  take  must 
be  met  m  the  best  manner  the  parties  are  able/'  There  was  also  a 
chaise  of  misrepresentation  of  what  was  said  bj  the  Judge's  clerK. 

(ft)  TWb,  Term,  i8»5',  Jane  4th. 
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Pleas  to  itlrike  the  same  party  off  the  Rdls  of  thst 
court. 

MnSeijeant  TFi/cfe  moved  that  the  rule  might  be  enlarged 
till  next  term.  He  obsffved,  that  the  application  had 
been  made  to  this  Court  in  consequence  of  the  attorney 
having  been  struck  off  the  Rolls  of  the  Court  of  King's 
Bench,  but  that  he  had  now  petitioned  to  be  re-ad- 
mitted there*  and  his  petition  was  uader  the  considera* 
tion  of  that  Court. 

The  Chief  Justice  said,  it  was  a  matter  of  course 
that  when  an  attorney  had  been  struck  off  the  Rolls  of 
one  Court  he  was  struck  off  those  of  another,  without 
examination  by  the  Judges  of  the  second  Court,  and  that 
nde  was  founded  very  properly,  on  the  consideration 
that  if  a  man's  conduct  had  been  (bimd  to  render  him 
unfit  to  practise  in  one  Court  he  must  be  equally  unfit 
to  practise  in  another.  As«.  however,  the  defendant  had 
petitioned  the  Court  of  King's  Bench  to  re-admit  him^ 
and  as  that  petition  was  now  under  the  consideration  of 
that  Court,  whose  decision  would  have  the  most  kn. 
portant  effect  upon  this,  the  appUcation  to  strike  him 
off  the  RoQs  here  might  be  enlarged,  but  on  Ihis  con- 
dition, that  in  the  mean  time  the  attorney  ceased  to 
practise  in  thh  Court.— ^Rule  enlarged  acconiingty  (0« 


Copifi  ofPaf!tri.for  tie  CourL 

Tu9  «Acit0r  tof  the  party  settiaig  down  the  eanse 
n^ust  be  poepaied  wMi »  copy  of  the  title  o£  the  eauAt 
and  pctyar  d?  tl^e  bitt,  to  detiyer  U  th»  Renter  whea 
the  cause  is  called  on  in  Court,  or  at  the  RoUs ;  the 
Vice.  CttANcciXQi^  Im  exprcffnd  a&  inteatioii  to  ad- 


(i>nik  ia«5;  J^M 
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joum  a  cauBe,  and  to  make  the  solicitor  pay  the  costs  of 
the  day  if  copies  were  not  regularly  delivered  (m)« 


oaaBaas 


SECT.  4. 

ADDENDA  OV  THE  LIABILITIES  OF  ATTOUNIES. 

Taxaticm. 

It  seems  that  where  the  solicitor  has  deeds  in  his 
possession,  delivered  to  him  for  the  purpose  of  suffering 
recoveries  in  the  Great  Sessions  in  Wales,  and  drawing 
deeds,  the  having  deeds  in  his  possession  has  been  con- 
sidered by  Lord  Eldon  as  affording  an  original  juris- 
diction, out  of  which  the  order  for  taxation  flows,  as 
consequential ;  and,  that  the  Court  having  clearly  juris- 
diction to  order  the  delivery  of  the  deeds  and  papers,  to 
do  justice  betw^n  the  parties,  it  is  necessary  that  any 
lien  the  solicitor  may  have  for  costs  should  be  first  dis- 
charged ;  to  ascertain  the  amount  of  which,  the  taxa- 
tion is  requisite;  so  that  the  taxation  is  consequent 
upon  the  order  for  delivery,  and  upon  these  grounds  his 
lordship  made  an  order  for  taxation  and  deliveiy  of  the 
deeds  (n). 


Taking  Account  after  Taxation. 

Ok  motion,  the  Lord  Chancellor  said,  that  before 
the  making  the  Act  of  Pailiament  as  to  the  solicitors 
bills,  the  rule  was,  that  in  a  court  of  common  law,  if 

(m)  Grimstead ▼.  Grwutead,Wi.  Vacationi  1819.  1  Tiim.&VeiL 
308. 
(ft)  6  Ves.  495.    aMenr.SOl.    Beam.  Cotts,  373. 
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application  was  made  to  tax  an  attorney's  bill,  it  was 
not  done  without  bringing  the  whole  demand  and 
money  into  Court/ and  then  to  have  it  taxed.  That  was 
thought  a  great  hardship  on  clients  at  the  time  of 
making  this  Act,  because  an  attorney  might  make  a 
veiy  unreasonable  bill,  and  put  a  burden  on  his  cUent  to 
raise  it ;  the  Act  of  Parliament  therefore  varied  the  rule 
both  of  courts  of  common  law  and  equity,  so  that  the 
client  submitting  to  pay  what  should  become  due,  the 
bill  should  be  taxed,  and  that  without  bringing  the 
money  into  court  Then  the  client  cannot  afterwards 
come  and  say  he  had  an  antecedent  demand  before, 
and  desire  to  have  that  deducted  out  of  what  was  taxed 
due  to  the  soUcitor  for  his  bill. 

The  Court  is  to  be  sure  to  see  that  solicitors  do  their 
clients  j  ustice ;  yet  the  giving  way  to  this  would  repeal  the 
Act  of  Parliament,  and  put  solicitors  in  such  condition 
they  might  never  come  at  their  demands,  if  the  Court 
was  to  say  they  would  open  the  judgment  (for  it  is  a 
judgment  of  the  Court  upon  the  client's  own  submission 
to  pay  what  should  be  due)  to  let  in  this,  and  have  an 
account  taken.  The  party  has  therefore  precluded  him- 
self, for  he  had  two  methods ;  he  might  apply  to  tax 
the  bill,  and  then  must  submit  to  pay,  or  if  there  were 
accounts  between  them,  might  have  brought  a  bill  for 
that  account,  and  alleged  he  was  indebted  to  the  soli- 
citor, or  that  the  solicitor  pretended  he  was,  for  bill  of 
fees  and  disbursements,  and  prayed  to  have  that  ac- 
count taken :  but  he  has  waved  that,  knowing  it  to  be 
so.  And  in  general,  accounts  cannot  be  taken  on  taxa^ 
tion  of  a  bill.  The  Court  could  not  now  stop  the  pay- 
ment of  it  to  have  the  account  taken :  that  would  make 
these  things  so  uncertain  there  would  be  no  end  of 
them ;  nor  would  it  make  a  precedent  of  that  kind  (a). 

(o)  Aoonymoosy  July  34,  i*j$X    2  Ve«.  Bep.  p.  453. 
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A  Sdtkmiaa  during  a  SttU  no  bar  4o  Tu»&timL 

In  Crosdey  v.  PaAer  (p)  the  plaintiff  had  obtahied 
ttn  order  for  the  taxation  of  his  solicitor's  bills  oh 
'petition,  as  of  course.  The  solicitar  now  peiitioneA 
that  tile  order  might  be  discharged,  ad  far  as  it  related 
to  one  of  his  bills,  which  had  been  settled  and  paid. 
It  appeared  that  his  employment  by  the  plaintiit' 
commenced  in  January  1817;  a  decree  was  obtsLined 
in  May  1816,  and  in  the  August  foHowing  the  solicitor 
ddrtered  his  bill  of  (iosts,  amounting  to  488/.  65., 
which  was  stated  .in  a  memorandum  atthefoot  of  it, 
to  be  excluaive  of  some  charges  left  in  blank,  and  of 
any  demand  that  his  agent  might  have  omitted,  tn 
November  in  the  same  year  he  settled  his  accounts 
with  the  plaintiff  relating  to  the  bill  of  coKts,  and  to 
sums  of  money  which  he  had  recefved  on  account :  the 
plaintiff  paid  the  balance,  and  signed  an  acknowledg- 
ment of  his  8ati&£au!tion  with  tibe  account,  including  the 
bill.  The  solicitor  in  fais  affidavit  said  that  on  settling 
this  account  he  agreed  to  give  up  any  <ihatge&  that 
might  have  been  omitted  in  the  UB.  He  continued  to 
act  for  the  plamtiff  in  die  prosecution  of  the  suit  tiA 
about  January  1820,  when  he  declined  to  proceed  with- 
out an  advance  of  money.  Shortly  after  he  delivered 
his  second  biQ,  amounting  to  S09/.  13  s.  the  petition 
sought  to  confine  the  taxation  to  ti\is  bill. 

The  plaintiff's  chief  ground  of  objection  to  the  first 
bill  was  that  it  included  sev^rd  charges  for  journeys 
from  Leicester,  where  the  solicitor  resided,  to  London  ; 

00  3,  ft  W.  460.  tkt  doturifte  held  jh  tins  ease  lias  been 
iCfcud  in  dM  body  i£  ttie  «oilv  but  Biii  TitoirAs  Pi^i^kcii^  tb«* 
AlMer  of  tile  Bxik,  hatiof  iliscttsieA  «ll  the  IcodiDg  ewes  io  ift 
Judgmeot,  and  the  authority  being  frequently  referred  to,  it  has 
been  thOu|^t«ifttMisl  to  gke  «  isl  r«po»tttf  tiMS  fHAt, 
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thete  amounted  altogether  to  1236/.  He  ttid  iA  his 
aAdarit  that  he  wae  diasatisfied  with  many  of  the 
charges,  but  that  the  solicitor  reAoed  to  pTOceed  until 
tiie  amount  was  paid ;  that  he  thought  it  might  pTe^ 
judice  his  interests  to  empl<^  another  solicitor  in  that 
•tage  of  the  proceedings,  and  therefore  settled  the 
amount;  he  did  not  think  it  prudent  to  refuse.  The 
greater  part  of  the  second  bill  also  consisted  of  the 
^penses  of  journeys. 

Mr.  itose,  in  support  of  the  petition,  cited  Plendetw 
leath  V.  Fraser  (q),  Langstaffe  v.  Taylor  (r),  establishing 
that  a  solicitor's  bill  having  been  sistded  and  paid,  is 
not  to  be  referred  for  taxation  except  upon  a  speckd 
case  made  against  it;  and  though  it  might  contain 
some  items  that  on  strict  taxation  would  be  disal« 
lowed,  yet  the  account  will  not  be  opened  unless 
improper  cha^^es  be  shown,  amounting  to  fraud  and 
imposition. 

Mr.  Heald,  for  the  plaintiff,  argued  that  the  settle* 
ment  of  the  bill  hanng  taken  place  pending  the  suit, 
and  while  the  relation  of  solicitor  and  chent  was  still 
submting,  ought  not  to  be  conclusive,  as  it  must  be 
considered  that  the  client  in  admitting  the  demand, 
and  in  afterwards  acquiescing  in  it,  is  acting  under  the 
influence  and  by  the  advice  of  his  professional  advise. 
He  remarked  upon  the  excessive  expense  of  the 
numerous  journeys  charged  fbr  as  alone  sridBcie«i!b  to 
call  for  a  taxation. 

The  Master  op  the  Rolls  >— 

On  account  of  the  frequent  occuivence  of  oasea  of 
this  nature,  which  so  materially  afl%ct  the  whole  l^ro^ 
fession,  i  have  looked  through  the  aotborities  on  tbe^ 
sutjject,  and  will  state  what  I  tod  to  be  the  result  of 
tiiem. 

(S)  3  Ves.  &  Br  l74t   •  (0  14  Ves.  a6a. 
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In  the  first  place,  it  is  not  to  be  understood  that  an 
account  between  a  solicitor  and  his  client  stands  on  the 
same  footing  as  between  other  parties;  that  which 
between  others  would  be  a.  conclusive  setUemoit  is  not 
so  between  them,  as  they  are  placed  in  a  different 
situation  with  respect  to  each  other;  there  are  therefore 
numberless  instances  where  the  settlement  and  payment 
of  a  bill  has  not  been  deemed  conclusive,  even  though 
a  long  period  may  have  elapsed,  as  in  Walmsley  v« 
Booth  {$),  and  in  a  case  before  Lord  Camden,  that 
I  shall  mention  presently. 

It  is  always  material  to  consider  at  what  time  the 
settlement  took  place,  whether  it  was  during  the  pen- 
dency of  the  suit,  or  after  its  termination;  for  while  it 
is  pending,  the  client  is,  in  some  measure  under  the 
management  and  control  of  his  solicitor,  and  may,  as 
it  seems  this  gentleman  did,  feel  a  difficulty  in  extri- 
cating himself  from  his  connection  with  one  who  has 
a  knowledge  of  his  whole  case.     He  is  then  much  more 
likely  to  be  induced  to  comply  with  the.  demand  than 
afterwards;  as  a  gentleman  is  seldom  himself  well 
acquainted  with  these  matters,  he  is  not  likely  to  know 
whether  the  charges  are  reasonable  or  not,  and  as  he 
has  no  other  legal  adviser  he  can  only  learn  it  from  the 
solicitor  himself.    A  settlement  of  the  bill  under  these 
circumstances  does  not  bar  a  taxation. 

There  are  many  authorities  that  show  this:  the  first 
is  Walmsley  v.  Booth,  where  Lord  Hardwickb  says, 
that  in  many  cases  a  client,  who,  *'  unassisted  by  an 
attcMmey,  has  paid  a  law  bill,"  shall,  notwithstanding, 
be  allowed  to  open  the  account,  even  though  a  mortgage 
may  have  been  given  to  secure  it ;  and  this  is  on  the 
ground  of  the  great  power  and  influence  that  an  atUnr- 
ney  has  over  his  client.     The  next  case  is  Drapers 

(»)  3  Atk.  215.    Barn.  475* 
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Company  v.  Davis  (f), ,  where  a  bill   that  had  been 
adjusted  seventeen  years  before  was  referred  for  taxa-^ 
tion,  the  client  not  having  been  assisted  at  the  time  by 
any  other  professional  person,  and  the  soUcitor  having 
taken  a  judgment  from  him  while  the  cause  was 
depending.    In  another  case,  Sanderson  v^  Glass  (u). 
Lord  Hardwicke  remarks,  "  that  a  security  obtained 
by  an  attorney  whilst  he  is  doing  business  for  his 
client,  or  whilst  a  cause  is  depending,  appears  to  this 
Court  in  a  quite  different  light  than  between  two 
common  persons;  for  if  an  attorney,  pendente  Ute, 
prevails  upon  a  client  to  agree  to  an  exorbitant  reward, 
the  Court  will  either  set  it  aside  entirely,  or  reduce  it 
to  the  standard  of  those  fees  to  which  he  is  justly 
entitled;"  and  this,  he  adds,  was  the  rule  that  weighed 
with  him  in  Walmsley  v.  Booth.     The  next  case 
I  shall  mention  is  one  before  Lord  Camdbn,  Aubry 
V.  Papkin  (r),  where  the  client  was  induced  to  execute 
a  bond  and  mortgage  for  the  balance  of  the  solicitor's 
account,  from  an  apprehennon  that  the  latter  would 
abandon  him,  and  decline  to  proceed  further  in  his 
business.    Some  of  the  charges  were  unreasonable, 
and  a  taxation  was  ordered,  though  the  bill  had  been 
settled  for  several  years. 

The  case  of  Lang$taffe  v.  Taylor  was  very  diflferent 
in  its  circumstances  from  the  present.  Part  of  the  bills 
had  been  paid,  and  actions  had  been  brought,  and 
judgment  obtained  for  the  remainder,  giving  opportu- 
nities of  applying  for  a  taxation:  but  the  client  ac- 
quiesced under  it  for  a  long  time,  and  his  petition, 
when  presented,  did  not  point  out  any  particular 
charges  that  were  exorbitant,  but  only  suggested 
generally  that. such  was  the  case.    The  Lord  Chan- 

(/)^  2  Atk.  295.  (tt)  a  Atk.  29a. 

(jt)  1  Dick.  40s. 

H    U 
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CELLOR  mentions  Walmsley  v.  Booth  with  approbation, 
and  did  not  mean  to  overtam  the  principles  of  that 
decision,  but  distinguished  it  firom  the  case  before  him. 
LangHaffe  v.  Taylor  is  therefore  an  instance  in  which 
the  petition  for  an  order  of  taxation  was  dismissed, 
when  there  htA  been  a  long  acquiescence  subsequent  to 
the  relation  of  solicitor  and  client  ceasing,  and  when 
only  a  vague  allegation  of  improper  charges  was  made. 
Jxk  Cooke  «.  Setree  (y),  the  Lord  ChanceUor  refused 
4o  open  the  settlement  of  a  bill,  because  nothing  but 
A  trifling  inaccliracy  Was  alleged  against  it;  but  he 
there  remarks,  allij^ding  to  the  cases  before  Lord  Hard- 
wicke  and  Lord  Camden,  that  taxation  will  be  ordered 
where  the  Court  can  see  that  a  security  has  been 
obtained  by  the  undue  pressure  of  the  influence  derived 
ftrnn  the  situation  of  an  attorney.  The  only  remaining 
case  is  Piend«rleath  v.  Fraser  (r),  which  contains  the 
-same  principles. 

I  have  taken  the  pains  of  going  through  the  cases 
on  this  subject  on  accotmt  of  its  importance ;  and  in  the 
Tesuit,  I  think  I  am  bound,  both  by  the  authorities  and 
upon  principle,  to  ord^  the  bills  in  this  instance  to  be 
taxed.  I  do  not  mean  to  cast  any  reflection  on  the 
conduct  of  this  gentleman.  There  does  not  seem 
to  be  any  ground  for  that ;  every  thing  that  appears 
is  very  much  to  his  credit;  he  has  exercised  proper 
diligence  in  the  suit,  and  it  has  been  attended  with 
success*  But  the  question  is,  whether  the  settlement 
of  the  first  bill  is  to  bar  taxlation,  when  it  took  place 
^pending  the  suit;  for  the  second  bill  veas  delivered  for 
business  done  in  the  same  suit;  \t  was  therefore  a 
isettiement  during  the  pendency  of  the  suit,  and  whilst 
-Ae  «olidtor  omtinued  to  be  employed  in  it.  The 
settlement  also  appears  not  to  have  been  final;  for 

(y)  1  Ves.  &  B.  ia6.  :   («)  3  V«s.  &  B.  175. 
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there  was  a  resenration  in  the  bill  of  a  right  to  introduce 

some  other  items;  and  though  he  says  he  was  after- 

^ntids  willing  to  relinquish  them,  yet,  at  the  time  it 

was  not  considered  a&  conclusive  on  him,  and  therefore 

could  not   be  conclusive  on  the  other;  it  was  only 

a  payment  on  account. 

The  plaintiff  says  that  he  settled  the  account  only 

from  apprehension  of  the  solicitor  declining  to  go  on 

with  the  suit,  as  he  had  threatened.     It  seems  clear 

that  he  had  no  professional  assistance  to  advise  him 

whether  the  charges  were  such  as  he  ought  to  acquiesce 

in;  and  under   these  circumstances   he    signed  the 

memorandum  at  the  foot  of  the  account,  penned  for 

him  by  the  solicitor;  then,  have  we  not  in  this  inr-tance 

every  circumstance  that  takes  away  the  effect  of  the 

settlement  of   an   account?     The  client  was  under 

pressure,  arising  from  fear  of   being    deserted,  and 

therefore  preferred   to   submit  to  what    he   thought 

improper  charges.     Besides  this,   I  do  not  see  any 

vouchers  were  delivered  up.     How  could  that  happen 

if  it  was  meant  as  a  complete  settlement?  In  fact,  he 

afterwards  proceeds  in  the  suit,  showing  that  he  had 

only  receive  so  much  on  account.    For  these  reasons 

I  think  it  ought  not  to  operate  to  prevent  the  bill  from 
being  taxed. 

This  I  say  independently  of  the  particular  items  in 
the  bill;  but  it  is  impossible  not  to  say  that  for  the 
credit  of  this  gentleman  it  is  fit  that  it  should  be  ex- 
amined into;  at  the  s&ine  time'  they  ought  to  be  looked 
at  with  attention  to  the  circumstances  of  the  case. 
The  heavy  expense  of  journeys  may  have  been  not  so 
much  occasioned  by  the  solicitor's  conduct,  as  by  the 
plaintiff  employing  a  person  in  the  country  to  conduct 
a  cause  in  London.  We  know  it  often  happens  thlt 
causes  suffer  from  being  left  to  agents;  his  personal 
attendance  may,  in  many  instances,  have  been  of  g^reat 

H    H    2 
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importance,  but  the  mere  circumstance  of  his  client 
sending  for  him  will  not  alone  be  sufficient  to  entitle 
him  to  have  these  items  allowed,  as  the  solicitor  must 
have  known  much  better  than  his  chent  whether  the 
journeys  were  necessary  or  not;  and  if  they  were  not, 
he  ought  to  have  told  him  that  there  was  no  occasion 
for  his  coming.  All  this  should  be  inquired  into  and 
considered  (a). 

It  was  not  quite  right  in  those  >Vho  presented  the 
former  petition  to  do  it  without  giving  notice ;  for  it 
was  not,  of  course,  to  obtain  that  order;  and  therefore, 
though  the  order  will  stand,  and  the  application  of  the 
petitioner  must  be  refused,  yet  I  will  not  give  the  costs. 

The  Master  of  the  Rolls  on  a  subsequent  day  said  that 
he  would  add  to  the  former  order  a  direction  to  the 
Master  to  inquire  into  the  circumstances  under  which 
the  journeys  charged  for  in  the  bill  of  costs  were  paid, 
and  to  make  such  allowances  in  respect  of  them  as  he 
might  think  fit. 

j4  Settlement  of  Accounts  before  BilU  delivered  no   bar  to 

taxation. 

In  a  vecent  case  {b)  before  the  Master  of  the  Rolls, 
on  a  petition  to  tax  the  bills  <^  a  solicitor.   Lord 

(a)  A.  special  agreement  between  an  attorney  and  client  for  a 
particular  rate  of  remuneration  for  the  professional  services  of  the 
former,  has  been  held  not  to  preclude  a  taxation  of  his  bill.  Anon. 
3a  Geo.  a.  Say.  Costs,  331.  But  in  a  previous  case,  such  «i 
agreement  was  held  to  be  binding.  Anon.  *2  Barnard.  K.  B.  164. 
Vide  Hull.  Costs,  510. 

(h)  Broom  ▼.  Brown,  I  Feb.  18215.  'Hie  aigument  on  this  petition 
occupied  the  Couit  several  hours.  The  (acts  are  sufficiently  stated 
in  the  course  of  the  judgment  to  render  it  unnecessary  to  advert  to 
the  details  of  the  petition,  and  affidavits,  or  to  the  points  uiged  by 
the  counsel.  The  author  lias  been  enabled  by  the  kindness  of  the 
solicitor  in  the  cause  to  state  the  judgment  from  the  notes  of  the 
short-hand  writer. 
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GiFFORD,  iu  delivering  judgment  said,  ''this  Was  a  pe- 
tition that  was  heard  before  Christmas ;  it  was  the 
petition  of  John  Brown,  and  the  prayer  of  the  petition 
was  that  the  several  bills  of  a  gentleman  of  the  name  of 
Baldwin,  who  had  been  employed  by  Brown  as  his 
solicitor,  should  be  taxed  by  the  Master,  and  the  appli- 
cation was  opposed,  on  the  gromid  that  several  settle- 
ments had  taken  place  between  Mr.  Brown,  and  Mr. 
Baldwin  the  solicitor,  and  payments  made  upon  those 
supposed  settlements,  and  on  one  occasion  a  mortgage 
given  for  a  very  considerable  sum  of  money  as  the 
balance  then  claimed  by  Mr.  Baldwin,  and  it  viras  con- 
tended that  that  settlement  ought  to  induce  the  Court 
not  to  grant  the  prayer  of  this  petition.  Considering 
the  relation  which  exists  between  a  solicitor  and  his 
client,  and  the  influence  the  former  is  supposed  to 
derive  from  that  relation  over  his  client,  this  Court 
always  looks  with  very  great  jealousy  at  settlements  of 
accounts  between  them,  and  securities  taken  by  them 
from  the  client,  more  particularly  during  the  pendency 
of  a  cause.  Many  cases  have  occurred  when  after  such 
payment,  and  a  security  given  for  the  amount  due,  this- 
Court,  on  evidence  of  undue  pressure,  and  influence  on 
the  part  of  the  solicitor,  have  referred  bills  to  taxation^ 
and  that  in  [some  instances  after  a  great  many  years 
have  elapsed.  The  case  has  been  mentioned  in  the 
books  as  having  been  decided  by  Lord  Camden,  where 
such. a  reference  took  place  after  eight  years ;  and  Lord 
Hardtvicke,  in  one  case  referred  to  by  Lord  Eldan'm  one 
of  the  cases  cited  on  this'  occasion,  states  that  he  re. 
fenred  a  bill  of  an  attorney  even  afl;er  a  period  of  twenty 
one  years  had  elapsed  from  the  supposed  settlement. 

On  the  other  hand  cases  were  cited,  and  undoubtedly 
have  been  determined,  where,  after  a  payment  and 
long  acquiescence  on  the  part  of  the  client,  who  had 
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examined,  or  had  the  opportunity  of  investigating  the 
reasonableness  of  the  diarges^  this  Court  has  refused  to 
open  such  an  account,  unless  on  a  very,  very  strong 
case  of  gross  over-charges  in  particular  items  having 
been  proved.  It  however  was  observed  by  my  L(»d 
Eldonin  one  of  the  cases,  that  most  of  these  cases  when 
they  come  for  determination  must  depend  on  the  parti- 
cular circumstances  that  have  existed  in  the  particular 
ease.  I  have,  since  this  case  was  on,  had  the  opportu- 
nity of  reading,  and  have  read  with  great  attention,  the 
great  variety  of  affidavits  which  have  been  filed  in  this 
ease,  and  I  think  the  facts,  as  they  appear  on  these 
affidavits,  are  those  which  I  am  now  about  to  state. 
Brown  the  petitioner  appears  to  have  employed  Mr. 
Baldwin  so  long  ago  as  the  year  1813,  to  conduct  this 
suit  for  him,  which  was  a  suit  instituted  in  order  to 
obtain  the  opinion  of  the  Court  on  a  will  which  had 
been  executed  by  a  relation  of  Mr.  Brown,  and  to 
obtain  the  execution  of  the  trusts  of  that  will.  This 
suit  having  been  so  instituted,  it  appears  that  in  the 
foUowing  year  Mr.  Baldwin  the  solicitor  of  tlie  plain- 
tiff himself  applied  for  a  commission  of  lunacy  to  be 
sued  otit  against  Mr.  Brown,  and  considerable  costs 
were  incurred  in  the  application  for  that  commission. 
That  comission  however  was  not  proceeded  in,  it  being 
stated,  I  think,  in  Mr.  Baldwin's  affidavit^  that  a  gen- 
tleman of  the  name]  of  Hicks/  (a  relatibn  of  Mr.  Brown, 
and  who  is  one  of  the  trustees  for  him  either  under  the 
will,  or  by  the  appointment  of  Mr.  Brown)  had  under- 
taken to  procure  proper  medical  assistance  for  Mr. 
Brown,  azMl  the  commission  was  not  pressed.  Very 
shortly  after  this  commission  had  been  thus  issued,  and 
after  it  had  been  determined  the  commission  should  not 
be  proceeded  in,  Mr.  Baldwin  appears  to  have  obtained 
from  a  Mr.  Williams,  who  was  a  trustee  to  Mr.  Brown, 
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a  sum  of  163/.  i^s*  (px  various  bills  of  costs,  ^hich, 
had  been  incurred,  as  Mr.  BaldwiA  alleged,  by  Mr* 
Brown,  and  it  appears  that,  without  any  d^ivery.gf 
those  bill^  to  Mr.  Brown,  he  procm-ed  frojn  him  a 
general  order  to  Mr.  Williams,  to  pay  out  pf  the  tniat 
funds  under  the  control  of  JVfr.  WilUams,  whatever.. 
Mr.  Baldwin  should  allege  to  be  due  from  him,  on  ac- 
count of  those  costs,  part  of  those  costs  being  for  the 
suit  which  was  then  in  progress.  And  I  lefinr  to  the,; 
affidavit  of  Mr.  Williams,  in  order  to  state  the  natuoe 
of  the  order  which  Mr,  Brown  uppn  that  occasion 
signed;  an  order  which  it  appears  had  been  written  out 
by  Mr.  Baldwin,  and  is  in  the  following  w(u*ds  jud-* 
dressed  to  Mr.  WilUams, ."  ^ir,  I  hereby  request  and 
authorise  you  to  pay.  out  of  the  monies  you  hold  of 
mine  in  your  hands  any  )y\jis  of.  Mr.  William  Baldwin^ 
my  attorney.,  for  business  done  for  me,  or  on  my  accowt» 
as  well  as.aU  monies  wbich  the  said  William  Baldwin 
has  paid  or  disbursed  for  me.  I  am.  Sir,  your  obedient 
servant,  John  Brown. 

To  Mr.  Richard  Williams,  Wilts." 

Under  that  order  it  appears  in  the  follpwi&g  month- 
of  June,  the  order  having  ^p  signed  in  October,  1814^ 
Mr.  Williams,  paid  Mr.  B^dwin  the  sum  which  I  have . 
mentioned,  which  wa3  made  up  of  vappus  bills  .of  costs^ 
one  of  which  wfts  for  the  prosecution  of  tjiip  compiission 
of  lu»,a6y,aQii  which  amounted  to  65/.  .13^.  4^^,  the 
others  were  as  I  have  st%ted  for  costs  ,i^  .t}iis  snit^  an4. 
for  other  actioos  at  law,  and  other  proceedi^s^i^  ^JmcIh 
Mr.  Baldwin  had  been  copqemed  for  M^  Bipwii^.         j 

Now  I  do  not  find  in  these  affidavits  that  Mr.^ 
Baldwin  ttffeots  to  say  that  ^y  l»ll  pf  cpjsrts  vvasat 
that  time  delivered  to  Brown.  He  states,  undoubtedly,, 
the  bills  of  costs  were  dehvered  to  Mr.  WiUiam»  but 
it  no  where  appears  ju^y  bills  of  cost9  w9Be^4^veip4  to 
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Mr.  Brown,  or  that  inspection  of  such  bills  as  had  been 
delivered  to  Mr.  Williuns  had  taken  place  under  Mr. 
Brown's  authority,  in  order  to  see  whether  the  items 
charged  by  Mr.  Baldwin  were  reasonable  or  not.  The 
suit  went  on,  and  in  the  month  of  May  1820,  another 
transaction  of  rather  an  extraoidinaiy  nature,  as  between 
u  solicitor  and  his  client,  took  place :  Mr.  Baldwin, 
besides  the  sum  which  he  claimed  in  respect  of  his  bills 
of  costs,  had,  as  it  should  seem,  been  in  the  habit  of 
advancing  small  sums  of  money  to  Mr.  Brown,  not 
an  inunaterial  circumstance,  when  you  come  to  con- 
sider the  relation  of  attorney  and  client,  and  the 
influence  this  solicitor  might  possess  under  the  peculiar 
circumstances  of  this  case  over  his  client;  he  had  at 
that  time  claimed  427/.  as  due  from  him  to  Mr. 
Baldwin,  partly  for  advances  and  partly  for  bills  of 
costs,  and  he  then  obtained  from  Mr.  Brown  the 
mortgage  which  I  hold  in  my  hand,  a  mortgage' 
security  of  a  particular  estate  mentioned,  and  of  all 
other  Mr.  Brown's  freehold  estates,  of  his  interest  in 
the  trust  funds  in  this  court,  and  the  fund  at  that 

» 

time  in  this  court,  which  was  in  litigation  between 
the  parties,  but  on  which  Mr.  Baldwin  had  a  claim  to 
secure  not  only  the  427/.  but  all  future  bills  of  costs 
and  advances  to  the  extent  of  500/. 

Now  upon  this  part  of  the  case  it  has  been  attempted ' 
by  affidavits  on  the  pert  of  Mr.  Baldwin  to  satisfy  the/ 
Court  that  at  that  time  the  bills  of  costs,  and  the  nature 
of  the  mortgagi^-security,  had  been  subjected  to  the 
inspection  and  approbation  of  a  gentleman  of  the  name 
of  Etheridge,  a  professional  man  residing  at  Ringwood, 
where  these  parties  lived,  and  who  it  seems  was  a  con* 
nection  of  Mr.  Brown ;  on  that  I  have  only  to  observe, 
that  there  is  considerable  evidence  to  show  on  the  part 
of  the  petitioner  in  this  case,  that  Mr.  £theridge  did 
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not  at  that  time  approve  of  those  bills,  and  that  on  the 
oontraiy  he  had  expressed,  on  different  occasions,  his 
opinion  that  many  of  the  items  in  Mr.  Baldwin's  bills 
were  charges  which  were  of  a  nature  that  could  not 
be  well  supported  ;  I  mean  in  respect  of  the  amount. 
And  there  is  the  affidavit  of  a  clerk,  I  think,  of  Mr. 
Parr,  the  solicitor  for  the  petitioner,  or  of  Mr.  Parr 
himself,  with  respect  to  a  communication  had  by  him 
with  a  gentleman  of  the  name  of  Barfield,  who  at  the 
time  of  this  transaction  was  a  derk  to  Mr.  Baldwin,  in 
which  Mr.  Barfield  states  some  communication  that  he 
recollects  took  place,  at  a  time  that  Mr.  Etheridge  had 
made  objections  to  the  bills  of  Mr.  Baldwin,  but  Mr. 
Barfield  afterwards  (for  reasons  which  he  assigned, 
that  he  thought  he  had  acquired  this  knowledge  by 
means  of  his  situation  as  clerk  to  Mr.  Baldwin),  refused 
to  make  an  affidavit ;  but  it  appears  cleariy,  I  think, 
from  all  the  affidavits  which  have  been  filed,  that  the 
Actual  execution  of  this  mortgage-security  took  place 
when  Mr.  Etheridge  was  absent  from  Ringwood,'  and 
he  is  not  an  attesting  witness  to  the  deed,  the  only 
attesting  witness  being  that  very  Mr.  Barfield  who  was 
clerk  to  Mr.  Baldwin  at  the  time,  and  who  stated  (I 
do  not  go  particularly  into  his  affidavit)  the  original 
manner  in  which  Mr.  Baldwm  at  that  time  required 
this  mortgage  to  be  executed.  Upon  that  occasion  it 
does  not  appear  that  Mr.  Brown,  the  petitioner  in  this 
case,  had  any  examination  of  these  bills,  or  had  the 
opportunity  fiurly  of  examining  the  contents  of  the 
bills ;  and  it  is  a  little  singular,  that  in  the  following 
year,  the  month  of  August  1821,  after  this  mortgage 
is  executed,  there  is  another  supposed  settlement  which 
is  alleged  to  have  taken  place,  and  on  that  occasion 
Mr.  Baldwin  obtains  the  payment  of  this  497/.  together, 
with  an  additional  sum  out  oS  the  funds,  which  it  is 
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admitted  on  all  hands,  had  been  rested  in  the  hands  of 
Hicks  and  Williams^  the  trustees  for  Brown  and  his. 
family,  and  that  that  money  was  obtained  on  the  lepre- 
sentatitpi  of  Mr.  Baldwin  "  that  they  might  with  safety 
so  apply  it;"  and  I  think  on  that  occasion  the  sum  of 
six  or  seven  hundred  pounds  altogether  was  obtained 
fWxn  these  persons.  In  the  month  of  August  1823, 
another  supposed  settlement  takes  place  under  the  cir- 
cumstances which  I  am  about  to  state.  It  appears  that 
at  that  time  this  suit  was  about  to  be  arranged  and 
oosnpromised,  and  Mr.  Baldwin  not  having,  delivered 
any  bill  at  the  time,  either  to  Mr«  Brown  or  to  Mr. 
Williams  the  trustee,  procures  from  them  a  consent 
that  a  petition  should  be  presented,  and  that  part  of 
the  prayer  of  the  petition  should  be,  that  a  considerable 
sum  should  be  paid  to  Mr.  Baldwin  for  the  amount  of 
his  bill  then  due.  And  Mr.  Baldwin  then  admits,  that 
at  the  time  this  order  was  signed  by  Mr.  Williams  and 
by  Mr.  Brown  the  petitioner,  he  had  not  delivered  any 
faiB,  but  that  it  required  great  haste  to  get  the  petition 
presented  and  the  matter  adjusted,  and  that  therefore, 
without  knowing  at  that  moment  the  precise  amount, 
his;^ stated  a  sum  which  was  likely  to  be  due  to  him  on 
account  of  those  bills,  and  that  that  sum  was  inserted 
in  the  petition,  and  finally  paid  him.  After,  however, 
the  petition  had  been  .presented,  and  the  order  obtained 
for  payment  of  these  sums,  he  states  that  a  bill,  or  at 
least  an  account,  was  delivered  to  Mr.  Brown,  and 
there  is  an  affidavit  of  one  of  his  oleiks,  a  gentlemfoi 
of  the  name  of  Sangar,  that  he  himself  explained  to 
Brown  on  that  occasion  ^e  items  of  the  account,  and 
that  the  account  thus  explained  was  approved  of. 

Now  on  reading  that  affidavit  I  was  a  litde  curious 
to  know  what  these  items  of  account  were  which  had 
been  thus  explained  by^  the  elerk,  but  I  observe  one  of 
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tbe  items  is  **  by  bill  for  business,  including  fees  to 
'*  counsel,  money  paid  out  of  pocket,  158/.  15.  gil." 
but  without  any  particulars  at  all  as  to  the  manner  in 
which,  that  sum  was  made  up,  so  that  all  he  swears  is 
that  he  stated  to  this  gentleman  at  that  time  that  this 
sum  of  158/.  I  s.  gc^.  was  due,  but  how,  or  of  if  hat 
particulars  composed,  does  not  appear  on  any  affidavit 
which  has  been  filed.  Now  that,  certainly,  is  not  a 
delivery  of  a  bill  to  a  client  which  he  had  the  means  of 
examining,  and  which  having  examined  he  has  paid ; 
and  under  the  circumstances,  I  say,  that  is  not  such  a 
settlement  of  a  bill  as  can  influence  this  Conrt  to  pre- 
vent  the  bill  from  being  subsequently  examined. 

Now  it  is  to  be  observed  too,  as  I  have  already  stated, 
that  throughout  the  whole  of  the  transaction  it  ap- 
pears that  Brown  was  a. person  in  circnmstances  re- 
quiring constant  pecuniary  assistance,  and  it  appears 
that  a  very  considerable  portion  of  the  last  and  the 
preceding  accounts  dehvered  by  Mr.  Baldwin,  consists 
of  repeat^  loans  from  him  to  Mr.  Brown,  of  sums,' 
some  amounting  to  6  /.,  then  5  /.,  all  of  them  I  think 
small  sums  of  money,  but  which  altogether  compose 
a  very  consideraUe  sum. 

.  It  is  to  be  recollected  too,  with  respect  to  the  first 
settlement  in  1814,  that  it  was  made  ahnost  imme- 
diately after  the  application  for  a  commission  of  lunacy; 
and  although  I  should  be  very  sorry  to  suppose  that 
Mr.  Baldwin  did  not  at  that  time  beUeve  this  gentleman 
was  perfectly  competent  to  the  management  of  his 
afiairs,  yet  it  is  a  little  singular  that  this  supposed 
settlement  should  have  followed  so  recently  after 
the  application ;  for  though  he  states  the  commisaoa 
was  appUed  for,  he  does  not  condescend  to  tell  the 
Court  at  whose  instance ;  he  says  a  commission  was'^ 
applied  for  by  him  \  whether  it  was  applied  for  by  him 
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4/ua  attorney,  or  ivhether  he  was  the  principal  on  that 
occasion,  does  not  distinctly  appear.    At  that  time  no 
bills  of  costs  were  dehvered  to  Mr.  Brown.     It  does 
not  appear  that  Brown  himself  had  either  the  means 
or  the  opportunity  of  examining  at  that  time  the  bill 
of  which  the  163  /.,  or  a  portion  of  it,  was  composed. 
The  influence  again  of  Mr.  Baldwin  is  shown  by  his 
being  able  to  procure  this  payment  out  of  these  trust 
funds,  which  it  is  admitted  on  all  hands  were  not  ap- 
pUcable  to  the  payment  of  these  bills,  and  for  which 
these  gentlemen  may  perhaps  find  themselves  in  a 
difficult  situation  hereafter.    The  nature  of  the  mort- 
gage to  which  I  have  adverted  is  one  which,  as  between 
a  professional  man  and  his  client,  is  not  very  much  a 
subject  of  commendation;  but  the  main  question  is, 
"  has  there  been  on  this  occasion  settlements  of  ac- 
counts made  by  the  client  with  a  ftdl  knowledge  of  the 
nature  of  the  demand  on  him  by  the  solicitor,  with  the 
means  of  knowing  whether  those  items  of  which  the 
bill  was  composed  were  fair  charges  or  not;"  and  doe& 
not  the  whole  res  gtstd  of  the  case  show  that  there  was 
that  influence  subsisting  on  the  part  of  the  solicitor 
which  enabled  him  to  obtain  this  settlement  of  accounts 
without  any  examination  on  the  part  of  the  client, 
evidence  of  which  ought  to  exist  to  satisfy  the  Court 
that  the  client  shall  afterwards  be  precluded  from 
having  those  bills  made  the  subject  of  taxation?  but 
then  it  was  said,  there  being  this  settlement,  the  case 
of  Plmderkath  and  Frtuer  (c),  to  which  I  have  adverted, 
and  another  case,  showed  that  some  gross  specific  in- 
instances  of  overcharge  ought  to  be  pointed  out  in 
order  to  induce  this  Court  to  have  the  bills  submitted 
to  taxation.    I  ^ree  in  those  cases  where  there  had 
been  long  acquiescence  and  a  perfect  knowledge  of  the 

(c)  3Ve8.&B.  175. 
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bills  delivefed.  It  is  not  because  a  person  is  a  solicitor 
and  another  his  client,  that  if  there  has  been  a  fair 
settlement  of  accounts,  with  every  fair  opportunity  of 
examining  into  their  propriety,  that  a  client  has  a  right 
to  come  to  this  Court  and  say,  "  although  I  have  ac- 
quiesced in  it,  and  was  satisfied  of  the  fairness,  yet 
inasmuch  as  the  other  party  is  a  sohcitor,  I  therefore 
call  on  this  Court  at  all  events  to  open  the  account." 
That  is  not  the  principle  this  Court  acts  on :  in  such  a 
case  the  Court  would  say — **  this  transaction  is  to  be 
looked  at  with  some  jealousy,  in  consequence  of  the 
situation  of  attorney  and  client;  at  the  same  time,  if 
you  with  your  eyes  open  have  settled  the  account,  you 
shall  not  have  the  assistance  of  the  Court  unless  you 
can  show  a  clear  instance  of  over  charge  or  gross  in- 
stances of  improper  charges." 

But  in  this  case  I  do  not  ask  for  any  such  instance, 
for  this  reason,  that  my  opinion  is  there  has  been  no 
such  settlements  of  accounts  between  these  parties.  In 
looking  at  the  whole  of  this  transaction  it  is  impossible 
to  say  that  in  any  one  instance  there  has  been  any  fair 
settlement  of  accounts,  particularly  when  we  consider 
that  all  these  supposed  settlements  took  place  during 
the  pending  of  the  suit, — ^a  circumstance,  which,  in  a 
case  referred  to,  is  a  very  material  circumstance  to  be 
considered  by  the  Court;  and  my  opinion  is  (looking  at 
the  whole  of  this  transaction)  there  has  been  no  such 
settlement  of  the  accounts  on  the  part  of  Mr.  Brown  as 
should  preclude  him  from  the  right  which  he  has  of 
having  these  bills  examined  by  the  Master,  in  order  to 
see  whether  the  items  are  fair  charges  or  not.  The 
cases  to  which  I  allude,  in  which  that  circumstance  of 
the  pendency  of  the  suit  was  particulaily  adverted  to, 
is  the  case  of  Crossley  and  Parker  (d),  in  which  almost 

(d)  1J.&W.460. 
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all  the  preceding  cases  were  very  accurately  and 
minutely  examined  by  the  late  Master  of  the  Rolls,  and 
the  principles  of  that  decision  are  very  clearly  stated  fay 
him  in  that  very  elaborate  judgment.  I  have  looked  at 
the  cases  cited  by  the  Master  of  the  Rolls,  as  well  as 
many  other  cases  that  had  occurred  on  the  subject,  and 
my  mind  is  perfectly  satisfied  that  this  case  is  -within 
the  principle  of  all  the  decisions,  and  the  principle 
that  should  actuate  this  Court;  that  in  this  case  there 
has  been  no  settlement ;  that  the  length  of  time  which 
has  elapsed  is  no  bar  whatever  to  the  party  coming 
here  to  have  those  bills  fairly  looked  at  and  taxed  by 
the  Master,  from  the  commencement  of  the  suit  until 
the  present  time;  for  it  appears  even  now  there  is  still 
an  unsettled  account  between  these  parties.  Mr.  Bald- 
win still  contends  that  subsequent  to  this  last  settle- 
ment other  costs  have  been  incurred,  and  other  demands 
have  accrued  to  liim.  And  another  circumstance  which 
I  had  nearly  omitted  to  state  also  occurs  in  this  state, 
as  it  does  in  the  case  of  Crossley  and  Parker,  that  not- 
withstanding this  supposed  settlement  of  accounts,  and 
the  supposed  final  settlement  made  in  1823,  none  of 
the  vouchers  or  papers  have  been  delivered  up  by  Mr. 
Baldwin  to  his  client;  a  circumstance  which  was  relied 
on  in  that  case  as  showing  it  was  not  considered  by  the 
parties  at  the  time  that  there  was  a  final  settlement  of 
the  suit  between  the  solicitor  and  his  client.  For  all 
these  reasons,  therefore,  I  am  of  opinion,  the  prayer  in 
the  petition  ought  to  be  granted,  and  that  Mr.  Bald- 
win's bills  from  the  commencement  of  this  suit  up  to 
the  present  period  must  be  sent  to  the  Master. 
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BiUprnd  by  third  Parties  not  taxable. 

In  Ijmgfofd  Y.  tiM  (e),  a  petition  was  presented  for 
the  taxation  of  a  solidtor's  bill  of  costs,  which  had 
bem  paid  by  the  petitioner:  the  busiiie^  had  been  done 
for  odier  parties,  for  whose  costs  the  petitioner  had 
ultimatdy  became  liable. 

Mr.  Sugden  for  the  petition. 

Mr.  UeaUt  against  it,  objected  that  the  costs  not 
having  been  incurred  for  business  done  for  the  peti- 
tioner it  was  not  competent  to  Kim  after  payment  to 
apply  for  taxation. 
'    The  Master  of  the  Rolls  : — 

Do  you  remember  any  instance  of  extending  the 
jurisdiction  to  cases  not  between  solicitor  and  client? 
The  other  party  may,  in  ^the  regular  course,  resist  the 
payment;  but  if,  for  the  sake  of  despatch,  he  chooses 
to  pay  the  bill,  can  he  afterwards  apply  to  have  it  taxed 
•a  between  solicitor  and  client?  I  think  the  act  (/)  does 
not  apply  to  such  cases.  If  upon  a  compromise  the 
one  party  agrees  to  pay  the  bill  of  the  solicitor  employed 
by  the  other,  it  cannot  be  said  that  that  makes  him  his 
solicitor.  You  had  better  look  if  there  is  any  authority 
for  it,  and  if  there  is,  it  may  be  brought  on  again  (g). 

The  petition  was  not  mentioned  again. 

(c)  1  J.  &  W.  291.  (/)  2  G€0. 2,  c.  23,  sect  23. 

(g)  In  Stork  v.  Lord^Bectivey  Rolls,  Aug.  9, 1819,  Reg.  lib.  1818, 
B.  8, 1892.  The  defendant  agreed  upon  a  compromise  to  pay  the  bill 
of  the  plaindflfs  solicitor,  amounting  to -389/.  8f.  8(f.  About  a  year 
after  payment  of  the  sum  the  defendant  petitioned  for  a  taxation 
of  the  bill,  stating  it  to  contain  fmudulent  chaiges.  The  Master 
of  the  Rolls  dismissed  the  petition,  on  the  ground  that  the  payment 
of  the  bill  had  formed  one  item  in  a  general  agreement  between  the 
plaintiff  and  defendant,  which  could  not  be  disturbed  in  pnrt. 
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Actum  for  FenaUies, 
If  two  attomies  are  in  partnership  and  carry  on 
business  together,  and  their  joint  names  are  inserted  on 
their  papers  in  causes  in  their  office,  it  has  been  ruled 
that  an  action  for  penalties  for  practising  without  a  certi- 
ficate may  be  maintained  against  one  of  the  partners, 
although  he  has  not  any  interest  or  profit  from  the  suit 
for  which  the  action  for  the  penalties  was  brought  (A). 


False  Consideration  in  Deeds. 
Any  attorney,  8ic.  preparing  a  conveyance,  &c.  and 
inserting  other  than  the  full  consideration,  is  liable  by 
56  Geo.  3,  c.  184,  to  fi)rfeit  500  /.  and  be  disabled  to 
practice. 

Bankruptcy. 
By  the  6  G^.  IV.  c.  16,  s.  2,  all  bankers,  brokers, 
and  persam  using  the  trade  or  profession  of  a  scrivener^ 
receiving  other  mens  monies  or  estates  into  their  trust  or 
custody,  shall  be  deemed  traders  liable  to  become 
bankrupt. 


SECT.  V. 

ADDENDA   ON    THE    RIGHTS   OF    ATTORNIBS. 


Lien. 

In  ex  parte  Price  (i)  on  a  petition  to  be  paid  the 
bill  of  costs  in  taking  out  a  commission  of  lunacy, 
out  of  the  fund  of  the  lunatic's  estate,  and  not  to  be 
obliged  to  come  under  the  commission  of  bankruptcy 

(h)  Edmonson  v.  Davis,  1801.  4  £sp.  14. 
(i)  a  Vcs.  sen.  407. 
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against  him  who  took  out  the  commission  of  lupacy, 
the  Lord  Chancellor  said  solicitors  have  this 
equity  allowed  to  them,  to  be  entitled  to  a  satisfaction 
out  of  the  fund  for  their  expenses;  whether  it  was  in 
the  way  of  suit,  or  prosecution  in  lunacy  or  bank- 
ruptcy. , 


Forfeiture  of  Lien,  on  Fund.     •  i 

A  solicitor  declining  to  proceed,  can  claim  no  lien 
upon  a  fund  in  court,  if  he  does  not  carry  a  cause  on 
to  a  hearing  (/). 


Forfeitures  of  Costs. 

In  Cresswell  y.  Byron,  Lord  Eldon  observed  that 
the  Court  of  Common  Pleas  held  that  an  attorney 
having  quitted  his  client  before  trial  cnuld  not  bring 
an  action  for  his  bill  (m). 


Fees  in  Suits  -Formd  Pauperis. 

The  orders  of  Court  direct  that  after  admittance 
in  formd  pauperis  no  fee,  profit  or  reward  shall  be 
taken  of  tlie  party  admitted,  by  any  counsel  or  attorney 
for  the  despatch  of  pauper  business  during  the  time 
it  shall  depend  in  court  (»),  and  be  continued  m  forma 
pauperis  (o).  From  a  passage  in  the  original  text  of 
the ,  Practical  Register,  a  book,  as.  Lord  Eldon  ob- 
serves, of  considerable  authority  {p),  though  the  clerks 
in  the  Chancery  offices  take  no  fees,  strictly  so  called, 
of  a  pauper,  yet  they  may  charge  for  their  labour  in 
writing,  after  the  rate  of  one  penny  per  sheet,  which,  is 
there  said  to  have  been  allowed  by  the  Lord  Keeper 

(/)  1  Turn.  &  Ven.  8412.  (m)  14  Vea.  279,  273. 

(n)  Ja.  &  Wa.  674.     (0)  Ord,  Caac.  Bea.  507.  Bea.  Costs,  1 18. 

{p)  1  Swanst.  125. 

1  I 
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in  ife8  {(j);  this  ha«  since  been  increased  to  twopence. 
The  order  for  admission  assigns  a  counsel  and  a  six- 
ctefk.  and  the  notices  in  pauper  causes  must  be  signed 
by  a  derk  in  court  (r);  and  by  the  general  courae  of 
practice,  a  solicitor  acting  under  the  order  cannot 
maintain  a  bill  of  fees,  &c.  as  against  a  pauper.  This 
doctrine  was  lately  recognised  by  Abbott,  C.J.  in  an 
action  for  recowring  a  bill  of  fees  for  soliciting  a 
pauper  cause  in  Chancery.  It  was  insialed  that  the 
Older  fwsigumg  a  six-clerk  was  not  binding  upon 
a  solicitor ;  and  that  if  a  pauper  chose  to  empkiy  one 
he  was  bound  to  pay  him  his  full  bill ;  but  his  Lordship 
held  that  the  defendant  was  not  yable  for  business  done 
after  admission,  and  that  the  solicitor  could  receive 
only  the  money  out  of  pocket,  and  must  be  understood 
to  have  given  his  services  for  nothing;  reducing  the 
demand  from  Sf6/.  to  2/.,  and  under  the  43  Geo.  3, 
c.  46,  B.  3.  the  defendant  would  have  been  entitled  to 
his  costs  (s). 


Suit  w  Equity  far  Fees, 

A  demurrer  was  allowed  to  a  bill  filed  by  an  executrix 
of  a  solicitor  for  business  done.  The  causes  of  demurrer 
assigned  were  that  plaintiffs  remedy  was  by  action  at 
law,  or  by  application  to  this  Court  (Chancery)  in  a 
summary  way,  and  not  by  suit  to  harass  the  defendant 
by  long  and  expensive  proceedings  and  depositions 
touching  the  several  items  or  particulars  of  the  de- 
mand (0- 

(^  Prac.  Reg.  Wy.aao.  W  17.  V«w  ^ 

It)  Plnl^  V,  Baker,  14  Dec.  1824, 1  Tam.it  Ven.  979-  5  Bkm. 

(0  Party  V.  QwHh  S*  C:.  Amb.  109.  3  AA.  740.  AeaiMs,  3f^* 
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SECT.  VI. 

ADDENDA    TO    THE    DISABILITIES    OF    ATTORNIES. 


Masters  Extraordinary. 

If  a  Master  Extraordinary  be  the  solicitor  in  the  cause 
he  cannot  take  the  affidavit  (u).  But  to  support  an 
objection  on  that  ground  it  seems  necessary  to  have 
an  affidavit  of  the  fact,  because  there  may  be  another 
solicitor  of  the  same  name  (j).  Where  the  affidavits 
in  support  of  a  petition  were  sworn  before  the  solicitor 
in  the  cause,  the  Court  dismissed  the  petition  with 
costs,  as  between  attorney  and  client,  and  committed 
the  solicitor,  but  did  not  deprive  him  of  his  office  of 
Master  Extraordinary,  as  Lord  Eldon  observed  in 
strict  justice  it  ought  to  have  done  (y).  And  a 
solicitor's  clerk  seems  to  be  within  the  policy  of  the 
rule  (z).  A  contrary  practice  seems  to  prevail  in  the 
courts  of  law  (a). 

(u)  3  Alk.  813.  2  Turn.  &  Ven.  4.  (j)  1  Wight.  63. 

(y)  I  Ves.  j.  194.  3  Atk.  813.  (2)  4  Madd.  Rep.  380. 

(a)  8  T.  R.  638.    5  Taunt.  89. 
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Abuses, 

formerly  a  jury  of  officers  aad  attornies  appointed  to 

enquire  into,  l8. 
of  the  proceedings  of  the  Court,  133. 
ACTION, 

for  the  recovery  of  feesi  289. 

in  other  courts,  ago. 
not  to  be  commenced  till  a  month  after  delivery  of  hill, 

evidence  in  trial  of,  291. 

plaintiff's  negligence,  no  defence  to,  234. 

what  may  he  recovered  when  no  bill  delivered,  290. 

against  assignees  of  bankrupt  who  have  not  sufficient 
effects,  294. 

may  be  maintained  pending  application  for  costs  of  tax- 
ation, 296. 

for  slander.     See  Defamation, 

against  attornies  for  penalties,  216.  480. 
ADMISSION, 

notice  of  application  for,  54. 

examination,  57. 

oath  or  affirmation,  id. 
ADVOCATION 

of  causes  before  the  Court,  348. 
AFFIDAVIT 

swern  before  attorney  concerned,  396. 

inserting  irrelevant  and  scandalous  matter  in,  4d6« 

113 
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AGENTS, 

origin  of,  and  nature  of  agency,  405. 
tbeir  authority,  407. 

duties,  417. 

liabilities,  418. 

rights,  436. 

of  lieo,  426,  &c, 
service  of  clerJuhip  to,  416. 
acting  for  unqualified  persons,  430. 
employment  of,  405. 
notices  to,  408. 

delivering  copy  of  bill  to,  against  principal,  410. 
bills  of,  taxable  on  bringing  the  money  into  Courts  4121. 

not  necessary  to  be  signed,  4«d. 
to  what  extent  snitors  are  liable  to,  426,  7,  &c. 
changing,  430. 

APPEARANCE, 

without  warrant,  93. 
undertaking  for,  enforced,  309. 

when  not,  313. 
ARRBARS 

of  duty  on  certificate,  75. 

ARTICLES 

of  clerkship, 

affidavit  of  execution  of,  35. 
stamp  duty  on,  34. 
restriction  of  number,  33. 

filing,  35- 

affidavit  of  paying  duty  on,  56. 

assignment  of,  35.  53. 

registry,  35. 

ASSIZE, 

in  writs  of,  attomies  allowed,  7. 

ATTAINT, 

in  writs  of,  attomies  allowed,  7. 

ATTENDANCJE, 

personal^  in  Court,  formerly  necessary^  15,  17,  dec. 
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AITORNIES, 

nature  of  the  professioto  of,  1. 
private,  who  may  be,  id. 
at  law,  s. 

who  ought  not  to  be,  5. 
4)uaIificationB  of.     Sec  Qualification. 
duties  of,  see  Duties. 
where  allowed,  7. 
•  number  of  regulated,  10.  17. 

cannot  be  compelled,  as  attesting  witnesses,  to  produce 
deeds  on  which  they  have  a  lien,  except  by  subpoena, 

305- 
to  produce  papers  for  use  of  new  atti^rMy,  QO^ 

in  what  cases  not  allowed, 

for  criminalsy  23* 

idiots,  id. 

persons  in  €ont6Dipt»  24* 

afipeal  of  n^uriter,  U^ 

retraxit,  id. 

misnomer,  id. 

infants,  a6. 

outlawry,  27. 
residences  of,  452. 
AUTHORITY, 

of  attorney,  extent  of,  104. 

continues  till  countermanded,  105.    . 

to  refer  to  arbitration,  106. 

consequence  when  attorney  acts  without,  id. 

to  recdvc  money,  107. 

determination  of, 

by  death,  110. 

order  of  Ccmrt,  or  a  ludge,  id. 
after  undertaking  to  appear,  iiii. 
as  to  insertiag  Jbnmil  fMli«3  to  9.  «Kil)  wM»<mM  Wfm^i, 
449. 

114 


488  INDEX. 

BANK 

of  England,  where  made  parties  unnecessarily,  451. 

BANKRUPTCY, 

how  attornies  subject  to,  265.  480. 

carrying  on  suits  in>  without  consent  of  creditors,  451. 

BARRETORS, 

not  allowed,  7. 

BARRISTERS, 

service  of  clerkship  to,  one  year,  49. 
opinions  of,  how  far  a  protection,  239. 

BILLS  OF  COSTS, 

delivery  of,  compelling,  187. 

how  far  conclusive,  196. 

how  to  be  written,  183. 

between  attorney  and  attorney,  184. 

delivering  at  counting  house  not  sufficient,  185. 
to  one  of  several  jointly  liable,  id, 
by  an  executor  or  administrator  not  necessary, 

188. 
evidence  of,  184. 

items  in,  not  gone  into  at  trial,  184. 

setting-off,  333. 

not  recoverable  by  suit  in  equity,  298. 

CERTIFICATE, 

■  I 

when  to  be  taken  out,  69. 
duties  payable  on,  id, 
entering,  70. 

CHAMPERTY, 

what  contracts  are  within  the  oflence,  254. 

CHANGING  SOLICITOR,  1 10,  451. 

CLERKS  IN  COURT; 

persons  articled  to,  admitted  attornies,  65, 
the  statute  against  deceit  extend^  to,  7. 
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CLERKS, 

articled,  disputes,  with,  50. 

number  of,  33.     .    . 
not  allowed  to  be  bail,  392. 

except  to  render,  id,  , 

in  case  of  attorney's  death,  bankruptcy^  &c.  53. 

vacating  articles  by  consent,  5a. 
rule  of  Court,  id, 
liability  for  Acts  of,  285.  ' 

CLIENT, 

advocating  causes  for,  before  the  Court,  348, 
duties  to.     See  Duties, 
liability  to  six-clerk,  434.  . 

liability  to  clerk  of  Crown-office,  436. 

the  agent  of  the  attorney,  438. 
COMMON  LAW, 

appointment  of  attornies  at,  5. 
COSTS, 

action  to  recover.    See  Action. 
bill  of.    SeeBiUof  CosU. 
of  taxation. 

in  discretion  of  Court,  306. 

where  whole  branch  disallowed,  id. 

when  to  be  demanded,  208. 

not  payable  by  executrix,  tif. 
COUNSEL, 

protection  a^orded  by  opinion  of,  239. 
service  of  clerkship  to,  one  year,  49. 
COURT, 

duties  to.     See  Duties, 

summary  jurisdiction  of.    See  Responsibility ^  Summary 

Jurisdiction, 
advocation  of  causes  before,  348. 

•  •  • 

DAMAGES, 

for  neglect,  223. 

misconduct.    See  LiaUlitics.  ' 
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DEATH 

of  attorney  determines  wanwit,  i  lo. 
articles  of  clerkship,  53. 

DECEIT 

of  the  Court  punishable,  7. 

DEEDS, 

when  compellable  to  deliver  up,  173. 

when  not,  179* 

lien  upon.  See  lAm, 
faise  consideration  in,  480. 

DEFAMATION 

of  attomies  in  their  professional  character,  999* 
as  to  integrity^  id. 

mal-practice,  301. 
skill,  id. 
evidence  in  action  for,  309. 

DEFINITION 

of  an  attorney,  a. 
of  a  solicitor,  4. 

DISABILITIES 

Cannot  be  under-sheriff,  sheriff's  clerk,  recover,  nor 

bailiff;  390- 
bail,  391. 

lessees  in  ejectment,  id, 
justices  of  peace,  390, 
Commissioners  of  land-tax,  id. 
clerk  of  the  peace,  or  deputy,  id, 
when  in  piison,  393. 
uncertificated,  394^ 
out  of  practice,  395* 
as  to  purchasing  from  clients^  398. 

receiving  gratuiUes,  401. 
insults,  395. 
to  take  affidavits,  396. 
of  attomies  in  partnecsbip,  397* 
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DUTIES 
poMve. 
1.  to  the  Court. 

to  assist  proceedings,  114. 
attend  Court,  115. 
Motions,  id. 
summonses,  id. 
appointments,  id. 

2.  to  the  client, 
knowledge,  116. 
skill,  id. 

care  and  diligence,  117. 

integrity,  119. 

economy,  id. 

secrecy  and  fidelity,  120. 

delivering  deeds  and  writings,  193. 

when  not  furnished  with  money,  id, 

3.  to  other  parties, 
fiumess,  124. 
integrity,  125. 

negative, 

not  to  deceive  the  Court,  1 26. 
fidsify  proceedings,  &e.  127. 
use  false  pleading,  id. 
practise  delays,  129. 
effect  unjust  objects,  id. 
withdraw,  452. 

EXAMINATION 

previous  to  admission,  57. 
EXEMPTIONS 

firani  serTittg  the  office  of  snenl^  373* 

coBSliMe,  id. 
churcbwarden,  374. 
overseer,  8tc.  id. 
not  in  the  militia,  375. 

FINE 

ou  re-admission,  85. 
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FORFEITURE 
of  costs,  481. 

privUege,  375. 
lien,  481. 

GRADUATES, 

service  of,  under  articles,  49. 
GRATUITIES 

not  allowed  pending  suits,  401 . 

INNS  of  COURT  and  CHANCERY 

formerly  necessary  for  attomies  to  be  adnoitted  in,  18, 
20. 

INROLMENT 
of  articles,  35. 
assignment,  id, 
name  and  place  of  abode,  452. 

LIABILITIES 

to  penalties,  216. 

actions  for,  when  to  be  brought,  as2. 
for  champerty,  254. 
maintenance,  .259. 
to  Clients 

for  neglect  and  insufficient  care,  2fi6.  334. 
unskilfulnessy  227.  232. 
to  third  Parties 

for  misconduct,  237. 

mal-practioe,  236,  7. 
messenger's  bill,  238. 
not  in  doubtful  cases,  ^23,  4. 
protection  against^  by  statute  of  limitations,  242. 

opinions  of  counsel,  239. 
not  liable  for  acting .  in  a  cause  which  he  knew  to  be 
unfounded,  238. 
LIEN 

not  of  vezy  ancient  dote,  303. 

not  confined  to  the  business  done  in  the  particular  cause 
to  which  the  papers  relate,  id.    >     • 
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LIEN,  continued, 

where  certificate  not  taken  out,  309. 

in  bankruptcy,  id. 

may  obtain  an  order  to  restrain  payment  until  costs 

paid,  310. 
if  paid  after  notice,  must  pay  again,  id. 
deducting  costs  of  one  action  from  another ; 

■ 

how  in  K.  B.  308. 

C.  P.  313- 

on  deeds  and  papers,  303. 
judgments,  309.  311. 
sum  awarded,  31a. 
court-rolls,  305. 
the  order  for  taxation,  306. 
money  in  court,  306,  7. 
not  defeated  by  insolvency,  307. 
money  levied,  308. 
fund  of  lunatic  s  estate,  480. 
the  entire  balance  to  be  paid,  305. 
where  collusive  compromise,  307.  310. 

boftdfidcy  311. 
Kone  against  defendant's  person,  3^20,  1. 
unless  notice  given,  323. 

where  writings  delivered  for  specific  purpose,  319. 
under  special  agreement,  id. 
property  in  third  person,  318. 
deed  in  solicitor's  favour,  with  power  to  re- 
voke, id. 
after  bankruptcy.  317. 
security  taken,  id. 
except  where  acceptances  not  paid,  304. 

LIMITATION, 

statute  of,  bar  to  claims  against  attornies, 

not  confined  to  accruing  of  actual  damage, 

knowledge  of  injury,  342. 
in  actions  by  attornies,  S93,  3. 

to  the  office  of  attornies,  33. 
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MAGISTRATES, 

of  the  right  to  attend  profeauonally  before,  3^. 

MAINTENANCE 

of  suits,  259. 

MAL-PRACTICE,  13a-     See  Respougibilitj/. 
MISCONDUCT,   163.     See  lUapoMUnhty. 

NEGLIGENCE,  171.     See  Responsibiliiy.    LMUities. 
cannot  in  g;eneral  be  set  up  as  a  defence,  434. 

NOTICES 

of  application  for  admission,  54. 
readmission,  73. 

NOVEL  DISSEISIN, 

tenanto  in  assise  o£»  may  appoiat  attonuas,  9. 

OATH, 

previous  to  admission,  57. 

OPINIONS 

6f  barristers  and  spedal  pleaders,  239. 

PENALTIES.    See  Action. 

PRIVILEGE 

to  sue  by  attachment,  355. 

be  sued  by  bill,  360. 
not  to  be  arrested,  359. 

give  evidence  against  clients,  367. 
to  lay  venue  in  Middlesex,  357. 

try  at  bar,  359. 
writ  of,  385. 
plea  of,  how  pleaded,  387. 

when  pleadedi  id. 
when  disallowed, 

as  against  each  other,  365* 
waver  of>  387. 
forfeiture  of,  375.    See  Esen^iom. 
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PROCEEDINGS 

against  attornies.   See  Respansibilitt/*    UabiUties, 
on  summary  applications,  214. 

PROFESSION, 
nator^of,  1. 
progress  of,  3. 

PURCHASE, 

from  clients,  not  allowed,  398. 

QUALIFICATIONS 

of  attornies  and  «olicitors — 
articles  of  clerkship,  3s. 

to  be  bondfidc^  33. 
attorney  in  actaal  practice,  39. 
clerk  of  sufficient  age,  33. 

stamp  duty  on  articles,  34. 

registry  of,  35. 
service.    SeeSerrtoe,  41. 

exception  in  favour  of  graduates,  49. 
notices  of  application  for  admission,  54. 
examination,  •  57. 
oath,  ih, 
inrolment,  ib, 

exceptions,  ^. 
certificate,  68. 

entry  of,  70. 

RE.ADMI3SION 

after  being  struck  off  at  his  own  request,  7a. 
where  neglect  or  omissioo  to  take  out  certificate,  73. 
tenM,  DOticeo^ 

when  unnecessary,  7a. 
arrears  of  certifioata, 

by  naglecc  of  agent,  75. 
derk,  76b 
after  ceasiag  to  practise,  77. 
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REGISTRY 

of  articles,  35- 
certificate,  7«> 

REMOVAL,  ^  ^ 

cannot  be  removed  at  law  without  leave  of  Court  or 

Judge,  and  undertaking  to  pay  bill,  110. 
otherwise  in  a  Court  of  Equity,  451- 

RESPONSIBILITY. 

If  no  fraud,  Court  will  leave  party  to  action  for  neg- 
ligence, 171' 
for  mal-practice  towards  the  Court,  1 32. 

sufiering  unqualified  persons  to  act  in  their  names, 

152.  ai7- 
misrepresenUtion  to  a  Judge,  458. 

misconduct  towards  clients,  163,  4« 
altering  documents,  165. 
demanding  more  than  due,  164.     . 
improperly  lengthening  proceedings,  14«. 
inserting  scandalous  matter,  143- 

-in  affidavits,  456. 

sham-pleading,  133*  ^4-5' 
delaying  client's  suits,  163. 

gross  neglect,  168,  170. 

of  agents,  170,  172- 

unskilfulness,  169. 
payment  of  money,  173- 

delivery  of  deeds  and  papers,  174- 

although  lost,  id. 

w  accounting  party,  and  filing  bills,  454-  ' 

the  Lord  Chancellor's  obeervations,  465-  "     ' 

where  employed  on  account  of  Profession,  though  not 

acting  as  attorney,  176.  ' 

wholly  unconnected  with  Profession,  17B. 

for  not  deUvering  papers  to  the  Court,  459- 
See  Taxation.     Undertaking, 
RESTRICTION.    See  DiMbility,  390- 
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RETAINER, 

not  usually  in  writing,  89. 

express,  90. 

implied,  id, 

formerly  in  Court,  91. 

now  by  warrant  out  of  Court,  id. 

not  bound  to  accept  retainer,  9*2. 

after  accepting  cannot  refuse  to  appear,  93. 

see  /Authority, 

RIGHTS, 

to  practise  in  name  of  another  attorney,  325. 
other  Courts,  id. 
bankruptcies,  326. 
before  magistrates,  id, 
sue  for  fees.    See  Action. 
of  lien.   See  Lien. 
set-off.     See  Set-off. 
ROLLS 

ofattornies,  20. 

striking  off  the.     See  RespontibilUy. 
RULES  OF  COURT, 

oi  35  Henry  6.     (1457),  Filing  Warrants,  15. 

35  Henry  7.     (1510),  Using  names  of  Officers,  id. 
15  £/az<i^MM,(i 573),  Attendance,  id. 
34      -     .     T.(i582),  Attendance,  16. 

13  James  1.  £.(1615),  Attendance,  id. 

14  -    -    -      (1617),  Numbfer  of  attomies,  17, 
8  Charles  1.     (1633),  Service,  id. 

81     -    -     .     (1645),  Attendance,  w/. 
/ii/cr-re^iimM.(i654),s.i.Qualificatiou,  inns  of  court, 

attendance,  practice,  ser- 
vice, 18. 
Privilege,  380. 
Undersberiilb,     bail,.  '&c. 
390,  1.  •   . 

3.  Jury  of  attorniest  1 8, 

4.  Examination,  19.    ^ 

K    K 
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RULES  OF  COURT, 

of/ii^«--rfgiitt«M.0654)>3-»o-ChaDging  attointy,   &c. 

110.  ail. 
E.  {1656),  Attending  Court,  115* 

14  Charles  2,E.(i663),  Attending  Court,  115. 

15  .     -      H.  (1664),  Attending  Judge«  aiid  Mas- 

ter, mL 
3  Anne     M.  (1 704),  Inns  of  Court,  ao. 
5    .    -    M.  (1706),  Filing  Warrants,  95- 

11  George  l.M.(i725),  Attending  Judge,  115. 

14  George  2.M.(i 740)9  Bai],  393. 
8  George  3.H.(i  768),  Attoniies  residences,  452,  3. 

31     -    -      T.(i79i),Articledcterk8,32.46.54.4t5- 
3a     -    -      H.(i  79a),  Att^iiding  Master,  115. 

33    -    -      T.(i793),  Notice  <rf  Acbwakm^  65- 

SCRIVENER, 

what  acts  constitute  a,  266. 
SECURITIES, 

taken  pending  a  cause,  void,  398. 

SERVICE, 

of  clerkship, 

with  the  attorney  contracted  with,  44. 

an  agent>  41^ 
in  case  of  attorney's  death,  53. 

absconding,  id, 
bankruptcy,  id. 
affidavit  of,  56. 
actual  and  continued,  41. 
what  intenrals  not  allowed,  ^2,' 
by  graduates,  49^ 
SEt.OFF 

Not  necessary  to  deliver  bill,  323. 
Of  client,  not  allowed  after  taxation  concluded,  324. 
In  case  of  bankruptcy,  id. 
SOUCITORS 

Wkeiv  first  mentioaed  in  the  statutes,  13,  see  Attwma^ 

Changing,  451. 
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SPECIAL  PLEADERS, 

opinion  of,  what  protection  to  atioruies^  239. 
service  of  part  of  clerkship  to,  49. 

STAMPS, 

on  articles  of  Clerkship,  34. 
assignments,  35. 
admissions,  54. 
certificates,  68. 

STATUTES, 

Of  20  Hen.  3.  Merton,  c.  10.  Appointing  Attornies,  7. 

3  jE^w.  1.  WestiD.  c.  25.  Champerty,  256. 

29.  Against  deceit,  7. 

33.  Attoniies    only  to   make 

Suits,  id. 
44.  Allowing  attornies,  id. 
SEdw.  1.  Gloster.  c.    8.  Allowing  attornies,  8. 
13  Edw.  1.  tVestm.  c.  lO.  Allowing  attornies,  id. 

49.  Champerty,  257^ 

28 11.  Champerty,  258. 

12'^Edw.2.  c.    1.  Allowing  attornies,  9. 
7  Rich.  2.  c.  14.  Allowing  attornies,  id. 

4  Hen.  4.  c.  18.  Regulating  attornies,  10,  134. 

19.  Who  not  to  be  attornies,  11. 
7  Hen.  4.  c.  1 3.  Outlaws,  id, 
1  Hen.  5.  c    4.  Undersherifls,  11.  389,  390. 
1 8  Hen.  6.  c.    9.  Filing  warrants,  93. 
33     -     -    -     7.  Norfolk  and  SuffblL  attorriies,  I2. 

3  Hen.  7,  c.    1.  Appeal  of  Murder,  id. 
32  Hen.  8,  c.  30.  Filing  warrants,  12.  9^,  4. 
18  Eliz.  c.  5*  Informers,  13. 

14.  Filing  warrants,  94. 
29    -    -    5.  Allowing  atiimiies,  13. 
31    -     -  10.  Allowing  attornies,  id. 
3  James  1.  c.  7.  Regulating  attornies,  14.  30. 128. 

181.  216. 
4&5^ffit«,c.  i6,  Filiug  warrants,  95* 
12  Geo,  1,  c.  29.  Convict  attornies,  152,  3. 

K  K  2 
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STATUTES,  continued, 

a  Geo.  2.C.  23.  Regulations,  21.  31,  a.  41.  S^*  7» 

8,  9,  60,  1,  2,6.181,  3>4»9» 
190,  1.  206. 17,  18.  325. 

5  Geo.  2.  c.  i8.  Justiced  of  peace,  21.  390. 
G      -     -      27.  Explaining,  ii/. 

12      -     -      13.  Regalations,  ai.  63.  14.7,  8.  aig. 

393»  4- 

22  -     -      46.  Regulations,  21,  22.  33,  35,  6,  7. 

.  4i>  7-  o'i'  65,  6,  7.  148.  JI19, 
220,  I.  390.  416^  20. 

23  -     -      26.  Solicitors,  22. 

30     -    -       3-  Commissioners  land-tax,  391. 
19  Geo,  3.  c.  68.  Courts  of  request,  383.  * 

23  -     -      33.  Courts  of  request,  380. 

24  -     -      42.  Courts  of  request,  383. 

25  -     -      80.  Certificates,  222. 

34      -  -  14.  Regulations,  &c.,  22,  25.  38.  63. 

37      "  -  90.  Certificates,  68,  9-  70,  1.  361. 

39&40  -  104.  Courts  of  request,  357. 

44     -  -  98.  Certificates,  71. 

49      -  -  28.  Coroner,  &c.  22. 

55      -  •  184.  Stamps,  34. 
1  &  2  Geo.  4.  c.  48.  Service  of  Graduates,  23,  49. 

3      -  -  16.  Amending,  id, 

6  -  -  16.  s.  2.  Bankruptcy,  480. 

STRIKING  OFF  THE  ROLL, 

for  mal-practice.  See  Responsibitittf, 
when  refused,  161. 

SUIT.     See  Action. 

by  clerk  in  court  against  solicitor,  298. 
solicitor  against  client,  298. 

SUITORS, 

anciently  how  to  appear,  5.  '   ' 

after  appearance  admitted  by  attorney,  6. 

since  allowed  attornies  by  statute,  7.    See  StatutHM* 
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SUMMARY  APPLICATIONS, 
proceedinips  on,  214. 
to  enforce  undertakings,  209. 
when  refused 

after  six  years,  179. 

money  to  compound  felony,  id. 

deeds  returned,  180.  ' 

held  as  trustee,  id. 
Case  of  steward,  id.     See  Re^ponsUnlitt/. 

TAXATION, 

when  allowed,  189. 

at  what  time,  193. 
after  settlement,  where  fraud,  195,  6. 

during  a  suit,  462. 

but  where  bills  not  delivered,  468. 
for  conveyancing,  and  business  in  court,  197. 

dedimus,  warrant  of  attorney,  &c.,  198. 

business  at  session,  &c.,  199. 
after  completed,  no  deduction  of  ^intecedent  demandy  324. 

nor  account  taken,  460. 
Costs  of.  •  See  Costs. 
when  refused, 

long' settled  and  paid,  199. 

bond  taken,  vouchers  delivered,  199. 

special  agreement,  201. 

business  in  House  of  Lords^  201. 

where  third  party  engages  to  pay,  id. 

affidavit  of  debt  and  bond,  id. 

agent,  202. 

note  given  by  third  person,  id. 

payable  by  third  person,  479. 

UNDERTAKINGS 

to  appear  in  bailable  actions,  210. 

on  common  process,  209. 

whether  necessary  to  be  in  writing,  ai  1  • 
how  enforced,  209. 
when  held  personal,  212. 
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UNSKILFULNESS, 

action  for  consequences  of,  234* 

WARRANT.     See  Retainer. 

of  attorney,  how  execution  to  be  attested,  toi< 
when  to  be  filed,  93,  he. 
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